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PREFACE
Paralegals have proved to be a valuable support for women’s access to justice and 
provide not only an important source of information and awareness on processes 
for relief, but also empower communities and enhance their self-sufficiency.
 
In its long experience in providing legal and social support to women in distress, 
Dastak has observed the efficacy of paralegal workers in ensuring women and girls 
have access to response services and service providers have outreach at community 
level. Such a support to facilitate access to state mechanisms and to other services 
related to GBV is an essential element of any implementation plan in the context of 
Pakistan’s social and legal realities. The shelter for women managed by Dastak has 
trained and used paralegals to provide services to affected women for quasi-legal 
and non-legal interventions and for accompaniment to forums, including court 
appearances.

Dastak aims to create community linkages through a paralegal program and for 
direct community involvement through awareness raising activities with community 
participation. Changing the external environment and transforming social attitudes, 
cultural practices, and religious mindsets becomes essential for ending prejudice 
and discrimination within the community. 

This training manual has been developed to train and equip paralegals to be able to 
provide community level services, information and legal first aid to women and girls 
in distress using an approach rooted on human rights and dignity and aimed to 
facilitate access to avenues of justice and relief.   

Hina Jilani
Managing Trustee

Dastak Charitable Trust
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INTRODUCTION

This module is designed to train community workers as paralegals to aid and assist 
survivors of Gender-Based Violence (GBV) to recognize themselves as right-holders 
and access appropriate response services to mitigate and recover from the harm 
suffered by them. Unlike conventional paralegals, the principal role of community 
paralegals is not to assist lawyers, but rather to work directly with the communities 
they serve and act as knowledge banks navigating help seekers to vital response 
services. As community workers possess a deep understanding of the social issues 
and everyday challenges faced by women and girls in their community, they are 
uniquely positioned to promote empowerment by fostering legal awareness in the 
community and creating linkages with relevant services. 

This module presents information in a form which is relatable and based on local 
laws and social realities. For the purpose of this module ‘help seeker’ refers to any 
survivor of GBV and any other person acting on the former’s behalf. This module can 
be used as a training resource for paralegal training programs and as refresher and 
self-guide after the completion of the training.
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Potential Community Paralegal Trainees/Users: 

Potential trainees/users of this module will be community workers including women 
and men or persons of any gender identity or orientation. While the criteria for the 
selection of potential paralegals is not strict, it is encouraged and recommended 
that a diverse group of individuals is selected who are passionate about and 
committed to fighting GBV and other women-related issues in their communities. 

Note to Trainers: 

It is recommended that the paralegal training should be conducted in at least two 
parts. In the time between workshops, exposure visits should be arranged for the 
trainees to one or more service providers that form a part of the GBV response such 
as courts, shelters, police stations. The trainer, however, should be available to 
respond to their questions and any challenges they face during this process.
The introductory part of the workshops based on this manual can cover purpose of 
training, expected outcomes and the role of paralegals. 
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The expected learning outcomes for paralegals will include but are not limited to:

Expected Learning Outcomes 

Know the scope of work of community paralegals and their ethical and 
professional responsibilities;
Understand the human rights framework in Pakistan, as enshrined in the 
Constitution of Pakistan and its international law commitments; 
Become familiar with the basics elements and procedures of the civil and 
criminal justice systems; 
Improve understanding of the protection and response mechanisms under 
various laws related to Gender Based Violence (GBV) and violation of 
fundamental rights in the country, specifically Punjab, including laws governing 
sexual crimes, domestic violence, harassment and family disputes;
Enhance knowledge on the functions of existing service providers across sectors 
that play a part in responding to GBV; 
Develop an understanding of key gender concepts, rights-based approach and 
how to incorporate it in their work;
Learn practical application of knowledge through case studies, assessments and 
group and individual exercises; and 
Be able to provide basic legal counseling and advice in ordinary criminal matters, 
especially in cases of gender-based violence, and in matters related to family 
laws.

•

•

•

•

•

•

•

•
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1Ratification of a convention means that the state has a legal obligation to shape its laws and policies in line 
with the relevant convention and makes it answerable to the concerned UN body regarding implementation by 
submitting periodic reports to the bodies/committees formed by the UN.  
2This Covenant is ratified with some reservations. 

HUMAN RIGHTS FRAMEWORK

SECTION A

  1. Introduction to the Human Rights Framework

Human rights are defined in various United Nations Conventions and Covenants. 
These conventions, often referred to as human rights instruments, provide the 
overarching human rights framework. The 1948 Universal Declaration on Human 
Rights (UDHR) provides the basic charter of human rights, including civil and 
political as well as economic, social and cultural rights and emphasizes the 
principles of universality and indivisibility. The preamble of this Declaration states 
that human rights should be protected by the rule of law present in a state.

The UDHR is the foundation of many conventions and covenants of the UN dealing 
with particular themes and issues which define specific standards for women, 
children, disabled persons, migrant workers and other vulnerable groups, as well as 
collective rights for minorities and indigenous groups. State parties sign and ratify 
these conventions and covenants and as a result undertake responsibility and are 
obligated to act upon these instruments. 

Human rights are also defined in many treaties of the International Labour 
Organisation (ILO) which set standards and safeguards for labour related issues. 

Pakistan has ratified1 various conventions and covenants of the UN which include: 

 
•
•
•

International Covenant on Economic, Social and Cultural Rights (ICESCR)
International Covenant on Civil and Political Rights (ICCPR)2 
International Convention on the Elimination of All Forms of Racial Discrimination (ICERD)

1.1.  International Law
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Convention on the Elimination of All Forms of Discrimination against Women 
(CEDAW)
Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT)
Convention on the Rights of the Child (CRC)
In addition to these Pakistan has also ratified multiple ILO conventions, the most
important of which is Convention 100, which calls for equal remuneration for 
equal work for men and women.

3For example, refer to Rizwana Bibi versus The State 2012 SCMR 94, Mst. Rukhsana Bibi and Others versus 
Government of Pakistan and other [PLD 2016 Lahore 857]. 
4Mst. Khatoon Bibi versus The State and 2 others [2021 PCrLJ 593]. 

•
•

•
•

The ratification of these conventions by the state of Pakistan puts an obligation in 
accordance to the principles of International Human Rights Law to comply with the 
standards and safeguards of rights provided in these conventions. Over the past 
two decades many legislative and policy changes have been made in Pakistan to 
give effect to the obligations prescribed under these conventions. The higher courts 
of Pakistan being an organ of the state are also beginning to rely on and increasingly 
refer to the provisions of these conventions in numerous cases e.g. commitment to 
the Convention on Elimination of all forms of Discriminations Against Women 
(CEDAW) is often referred to by the courts in relevant cases3 and in some recent 
decisions the state’s responsibilities under the Convention Against Torture (CAT) 
have been highlighted and the courts have gone as far as issuing a direction for the 
training of police officials regarding4 the CAT.   

1.2.  Fundamental Rights in the Constitution
        of Pakistan 1973

In this section, the trainees will learn about the following:
i.   Concept of a right,
ii.  Fundamental rights provided in the Constitution,
iii. Nature and scope of these rights,  
iv.  Redress mechanisms available in case of violation of fundamental rights.
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5Usage is a habitual or a customary practice which creates a right or an obligation or a standard. 
6Article 8 of the Constitution: This Article refers to custom or usage because in practice on many issues 
customary practices and local usages especially on issues related to women rights,become the norm and by 
default acquire the status of "force of law".   

i. Civil and Political Rights include the rights to life and liberty, freedom of 
movement, right to association and form an organization including a political 
party etc. Civil and political rights guaranteed by the Constitution limit the State 
from interfering in citizens’ lives and in the effective enjoyment of these rights. 

1.2.1  The Constitution of Pakistan 1973

The Constitution of Pakistan is the supreme law of the country and provides the 
overall framework of governance. It chooses a parliamentary structure of 
government based on a trichotomy of power divided between three branches i.e. 
legislature, executive and judiciary. The powers, functions and responsibilities of 
each branch are separate and defined in the Constitution. The Constitution of 
Pakistan also lays out the Fundamental Rights, many of which are not only confined 
to the citizens of Pakistan but also extend to foreigners present in Pakistan 
including the right to security of person, which covers right to life and the right to 

a) Concept of a Right
In simple words, a right is a compulsory entitlement for the people granted by and 
enforced under the Constitution or any other law. 

Chapter 1 (from Articles 8 to 28) of the Constitution contains the full breadth of human 
rights held by those living in the country. These rights describe the nature and extent 
of liberty and freedom citizens enjoy and put a limit on the state’s power/authority to 
interfere in matters related to these rights. 

Fundamental Rights prevail in case of any conflict or inconsistency with any law or 
such custom or usage5 having the force of law6. The Higher Courts (Supreme Court and 
the High Courts) have the power to strike down any law or part of a law or custom or 
usage having the force of law, which is in conflict or is inconsistent with any 
Fundamental Right.

b) Two Broad Categories of Fundamental Rights
The Fundamental Rights provided in the Constitution of Pakistan can be divided into 
two broad categories:  
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7See Article 233 of the Constitution. 

c) Suspension of Fundamental Rights
Fundamental Rights can only be suspended during a state of emergency enforced in 
the country in a manner defined by the Constitution7. During a state of emergency, the 
rights mentioned in Articles 15, 16, 17, 18, 19 and 24 of the Constitution can be 
suspended and the State can make any law or take any action contrary to the rights 
mentioned in these Articles. However, once the state of emergency is revoked, any law 
or part of it that is contrary to the rights contained in the above mentioned Articles will 
cease to exist. 

d) Meaning and Scope of Fundamental Rights 
The following section describes the key aspects, meaning, scope and application of the 
Fundamental Rights contained in the Constitution of Pakistan and provides examples 
of judgments demonstrating how they are interpreted by the courts. 

ii.  Economic and Social Rights. These rights place a responsibility on the State to 
facilitate citizens in pursuit of their economic and social goals and remove 
obstructions. These rights bar the State from partaking in any discriminatory 
activities towards citizens and require the State to undertake special measures to 
uplift disadvantaged groups and people present in the population. 

No action detrimental to the life, liberty, body, reputation or property of any 
person shall be taken except in accordance with law;
No person shall be prevented from or be hindered in doing that which is not 
prohibited by law; and
No person shall be compelled to do that which the law does not require him 
to do.

To enjoy the protection of law and to be treated in accordance with law is the 
inalienable right of every citizen, wherever he may be, and of every other person 
in Pakistan.  
In particular:

Article 4 - Right of Every Individual to be Treated in Accordance 
with Law 

Though Article 4 is not part of the Fundamental Rights laid out in the Constitution, 
it is important as it provides crucial guarantees that cannot be suspended even 
during a state of emergency. The guarantees provided in Article 4 are as follows:
1.

   
2.  

•

•

•
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The use of the word ‘law’ in this particular Article not only refers to the statutory law 
but any body of principles recognized and applied by the State in the administration 
of justice would equally be recognized as law as envisaged by this Article. 

It is important to note here that the guarantees provided under this Article cover 
only key rights related to civil liberties like right to life, protections against arbitrary 
arrests and detention, right to fair trial, due process of law, dignity of person, 
privacy of home, freedom of movement, freedom of assembly, freedom of 
association, freedom of speech and press, right to information, equality before law, 
permissibility to state to make special measures for women, children and other 
disadvantaged groups of society. 

Meaning and Scope of Fundamental Rights are ever-expanding: The 
Constitution is a living document as the Higher Courts continually interpret 
Fundamental Rights on a case to case basis adding to their meaning and 
expanding their scope. The Supreme Court of Pakistan has held that human 
rights guaranteed in the Constitution, or any organic instrument, are not 
capable of precise or permanent definition and their boundaries are not 
delineated for all times to come8. 

8Farooq Ahmed Khan Leghari versus Federation of Pakistan[ PLD 1999 SC 57 at Page 196].
9Shehla Zia versus WAPDA [PLD 1994 SC 693].
10Government of Balochistan versus Aziz Ullah Memon PLD 1993 SC 341 and Al Jehad Trust case [PLD 1997 SC 84].
 

•
•
•

Right to be treated in accordance with law;
Right to have a fair and proper trial; and 
Right to have access to an impartial court or tribunal. 

Article 9 - Security of Person  

No person shall be deprived of life and liberty, save in accordance with law. 

The Supreme Court interpreted the word ‘life’ mentioned in this Article as, “The word 
‘life’ is very significant as it covers all facts of human existence. The word ‘life’ has 
not been defined in the Constitution but it does not mean nor can it be restricted only 
to the vegetative or animal life or mere existence from conception to death. Life 
includes all such amenities and facilities which a person born in a free country is 
entitled to enjoy with dignity, legally and constitutionally”9.   

The right of security of person also enshrines the right of access to justice by all10, 
which includes the:
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11Due process elements described by an American jurist mentioned by Justice (R) Fazal Karim at page 589 of his 
book Judicial Review of Public Actions, Volume I  published by Pakistan Law House, 2006 edition. This description 
of due process is cited in Government of Balochistan versus Azizullah Memon [PLD 1993 SC 341].  
 

Article 10 - Safeguards as to Arrest and Detention 

This right includes:
No arrested person can be detained in custody without being informed of the 
grounds for arrest as soon as possible,
An arrested person cannot be denied the right to consult and be defended by a 
legal practitioner of his/her choice,
An arrested person has to be produced before a Magistrate within 24 hours of 
arrest and cannot be detained in custody beyond this period without an order of 
the Magistrate.

i.

ii.

iii.

Exception: The same protections are not afforded to persons arrested or detained 
under the laws on preventive detention.

Exception: The aforementioned protections are not applicable to compulsory 
service given as punishment for an offence or required for public purpose. However, 
it must be noted that compulsory service cannot be of cruel nature or incompatible 
with human dignity. 

Article 10A - Entitlement to a Fair Trial

A person shall be entitled to a fair trial and due process for determination of civil 
rights and obligations or in case of any criminal charge against him. 
Due Process includes11:

Article 11 - Slavery, Forced Labour Prohibited 

Slavery is forbidden and no law shall permit or facilitate its introduction into 
Pakistan in any form.
All forms of forced labour and trafficking of human beings is forbidden. 
Children below the age of 14 years cannot be employed at any factory or mine or 
be engaged in any form of hazardous employment.

i.

ii.
iii.

•
•
•

•

A person must be given due notice of proceedings that affect his rights.
A person must be given reasonable opportunity to defend herself/himself.
The court or tribunal before which rights are adjudicated should be constituted 
in a way that gives reasonable assurance of  its honesty and impartiality.
Proceedings must be undertaken in a court of competent jurisdiction. 
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12Exchange marriage - exchange of brides between two families.
13Mst. Haseena and another versus Senior Superintendent of Police Dera Ghazi Khan [2000 YLR 2882].
 

Case Example - Interpretation of Article 11 by the Courts: In a case involving a 
watta satta marriage12, in column 16 of the nikkahnama, it was written that, “in 
lieu of Hamida, Haseena Mai daughter of Naseer Muhammad”. Haseena Mai 
was 3 years of age at the time. Upon reaching adulthood Haseena Mai got 
married to someone else. A case of zina was registered against her and her 
husband for marrying despite the existence of the former’s earlier marriage. 
The Lahore High Court presiding over a writ petition praying for the 
quashment of the case, while referring to the entry in the nikkhahnama held, 
“This entry itself is against Article 11 of the Constitution of Pakistan, 1973, 
which forbids slavery in any form. To indicate the name of an individual human 
being in the column provided for money or money’s worth or property is 
violative of basic status of an individual as a human being. Irrespective of 
tradition or local custom, the making of such an entry in a document 
maintained as official record is totally detestable”13. It was further held, “….  It 
is offensive to a decent mind and also against the provisions of Child Marriage 
Restraint Act”. 

Article 12 - Protection Against Retrospective Punishment

No law can authorize punishment of a person:
a.
b.

For an offence that was not punishable by law at the time of its occurrence or
With a penalty greater or different from the penalty defined in the law enforced 
at the time of the commission of offence. 

Article 13 - Protection Against Double Punishment and 
Self-Incrimination (No Double Jeopardy)

a.
b.

No one can be prosecuted or punished for the same offence more than once.
An accused cannot be compelled to be a witness against himself/herself.
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141994 SCMR 1028, suo moto case. 

Article 14 - Inviolability of Dignity of Man [Person] 

1.
2.

The dignity of man and, subject to law, the privacy of home, shall be inviolable. 
No one can be subjected to torture to extract evidence. 

In this right, the part related to dignity of man [person] is absolute and has not been 
subjected to any law or exceptions. The word inviolable means that it cannot be 
taken away or violated under any circumstances. This right even bars humiliating 
and degrading punishments under the law. The Supreme Court banned public 
hanging in Pakistan as it violates the dignity of person14. The Court also barred 
hanging in the presence of other detainees in the jail as it also amounted to public 
hanging and was, therefore, considered to be a violation of the right to dignity. 

Lahore High Court declared the use of words such as “disabled”, “physically 
handicapped” and “mentally retarded” mentioned in The Disabled Persons 
(Employment and Rehabilitation) Ordinance violative of Articles 9, 14 and 25. 
The Court accepted a writ petition challenging the use of these words in the 
said Ordinance and declared that: 
i.

ii.

iii.

iv.

Keeping words like “disabled,” “physically handicapped” and “mentally 
retarded” in the statute would recurringly impair and offend human dignity 
of persons with different abilities. These words ought to be struck down 
from the Ordinance. 
These words are violative of articles 9, 14 and 25 of the Constitution and 
hence unconstitutional and illegal.
The Federal Government, as well as the Government of the Punjab is 
directed to discontinue the use of these words in official correspondence, 
directives, notifications and circulars and shift to persons with disabilities 
or persons with different abilities.
The Court directed for a copy of the judgment to be dispatched to the 
Ministry of Parliamentary Affairs, Islamabad to ensure that the Ordinance 
was reprinted in compliance with the court’s judgment under Article 
199(1)(c) of the Constitution, in order to uphold the right to life and human 
dignity of persons with different abilities in Pakistan.
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15This Article provides procedure for action against a political party on violation of framework provided for the 
functioning of a political party.  
 

Article 17 - Freedom of Association 

The right to Freedom of Association includes the following:
i.

ii.

iii.

Every citizen is entitled to the right to form associations or unions, subject to 
reasonable restriction imposed by law in the interest of sovereignty or integrity 
of Pakistan, public order or morality.   
Every citizen is entitled to the right (except those who are in any government 
service) to form or be a member of a political party, subject to reasonable 
restriction imposed by law in the interest of Sovereignty or integrity of Pakistan.
Every political party is required to account for the source of its funds as per law15.

Article 15 - Freedom of Movement

It is every citizen’s right to remain in, enter and move freely throughout Pakistan and 
to reside and settle in any part of the country subject to reasonable restrictions 
imposed by law in the public interest.

Article 16 - Freedom of Assembly

Every citizen enjoys the right to assemble peacefully and without arms, subject to 
any reasonable restrictions imposed by law in interest of public order. 

Article 19 - Freedom of Speech and Press 

Every citizen has the right to freedom of speech and freedom of press, subject to 
any reasonable restrictions imposed by law.

Restrictions can be in the interest or glory of Islam or the integrity, security or 
defense of Pakistan or any part thereof, friendly relations with foreign states, public 
order, decency or morality or in relation to contempt of court, commission of or 
incitement to an offence. 
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16There are Federal and provincial laws to give effect to right to information to the public e.g. Right to 
Information Act 2017 and Punjab Transparency and Right to Information Act, 2013. These laws provide procedure 
for access to information from government departments and system to address grievance if information is 
denied without lawful reason.   

Equality of citizens and protection against discrimination: Articles 25, 26 and 27 
guarantee equality of citizens and protection against any discrimination. These 
rights place obligations on the State to take actions to ensure the protection of 
these rights. Such actions and measures are referred to as “affirmative actions”.

Article 19A - Right to Information

Every citizen has the right to have access to information in all matters of public 
importance subject to regulation and reasonable restrictions imposed by law16.

The abovementioned fundamental rights relate to protections against any unlawful 
or arbitrary actions of the State towards the rights of every person related to 
his/her security, detention or arrest and civil liberties of the citizens. These rights 
put obligations on the State to abstain from making any such laws and undertaking 
actions which violate these rights. 

Some key aspects of equality before the law and equal protection of the law are:

Article 25 - Equality of Citizens 

All citizens are equal before law and are entitled to equal protection of law.
There shall be no discrimination on the basis of sex. 
This Article does not prevent the state from making special provisions for 
protection of women and children.

•
•
•

The right of equality before law is a right that cannot be taken away or abridged. 
Equality before law means that the law is above everyone, regardless of their 
class, ethnicity, gender or any other group a person may belong to. 
The common perception is that while everyone is entitled to the same rights and 
responsibilities, in reality all persons are not equally placed and therefore 
cannot enjoy these rights equally as inherent and systemic inequalities exist. 
Equality before law means that people who are otherwise equally placed are to 
be equally treated by the law. There should be no discrimination in the 
application of law amongst them. This right prohibits any arbitrary distinction or 
difference amongst citizens.  

•

•

•
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The Supreme Court struck down PIA’s (Pakistan International Airlines) 
Regulation calling for the retirement of air hostesses at an earlier age than 
their male colleagues. 
Under Regulation 25 of the Pakistan International Airlines Corporation 
Employees (Service and Discipline) Regulations, 1985, an air hostess was to 
retire at the age of forty five years while the retirement age of male employees 
working in the same category (Cabin Crew) was 60 years. This difference in the 
age of retirement between male and female employees was challenged before 
the Sindh High Court based on discrimination on the basis of sex and as a 
violation of the fundamental right of equality of citizens provided in Article 25 
of the Constitution. The Sindh High Court accepted the petitions challenging 
discrimination in retirement age of air hostesses and declared that PIA’s 
Regulation 25 was in violation of Article 25 of the Constitution as it 
discriminated against the air hostesses on the basis of sex alone. PIA appealed 
the Sindh High Court’s decision before the Supreme Court. 
The Supreme Court held that the difference of treatment between air hostesses 
and male stewards employed in the same category of work, performing exactly 
the same duties was not a distinction based on intelligible differentia but was 
clearly a distinction based on sex. Setting a different retirement age for 
airhostesses as compared to their male counterparts was deemed to be an act 
of discrimination based on sex. 

The higher courts have also spelled out a few principles relevant to the right of 
equal protection of law:
i.

ii.

iii.

iv.

v.

This right requires that all persons shall be treated alike, under like 
circumstances and conditions, both in the privileges conferred and in the 
liabilities imposed on them; 
The equal protection of law does not envisage that every citizen is to be treated 
alike in all circumstances, but it envisages that persons similarly situated or 
similarly placed are to be treated alike;
A reasonable classification amongst citizens is permissible but it must be 
founded on a reasonable distinction or basis;
Different laws can be validly enacted for different sexes, persons of different age 
groups, persons having different financial standings, and persons accused of 
heinous crimes;
In order to make a reasonable classification or distinction, it should be based on;
a.  An intelligible differentia which distinguishes persons or things that are  
     grouped together from those who have been left out;
b.  The differentia must have rational nexus to the object sought to be achieved 
     by such classification. 



17Pakistan International Airlines Corporation through Chairman and Others versus Samina Masood and Others 
[PLD 2005 SC 831]. 
18Mst. Fazal Jan versus Roshan Din [PLD 1990 SC 661].
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The Higher Courts can direct the State to perform the functions visualized in Article 
25(3) of the Constitution
Article 25(3) of the Constitution envisages special measures to be undertaken for 
the protection of women and children. In a case involving an inheritance dispute 
relating to the property of a woman, the woman stated before the court that she 
was being dragged into frivolous litigation and could not afford to engage services 
of a counsel. The Supreme Court held, the word ‘State’ in the context of Article 25(3) 
includes the presiding judges who hear and decide such cases. Additionally, the 
definition of State in Article 7 would not prevent a court from directing the state to 
perform the functions visualized in Article 25(3). The Court directed that the 
petitioner woman be provided with legal assistance through a competent counsel18.  

Article 26 - Nondiscrimination in Access to Public Places

No person can be discriminated on the grounds of race, religion, caste, sex, 
residence or place of birth in respect to access to places of public entertainment or 
resort.

Exception: Exemptions and restrictions on accessibility may be imposed on places 
intended for religious activities.

This Article also allows the State to make special provisions for women and children 
to enhance or facilitate their access to public spaces. 

Therefore, the Court directed that there shall be no discrimination between the 
retirement ages of female and male cabin crew performing the same duties and 
thus belonging to the ‘same group’. The Court further observed that if any 
member of the cabin crew at a certain age did not physically fulfill the 
department’s requirements related to flying duties, that member should first 
undergo a medical examination following which that member should be 
entrusted with other alternate duties/ground duties in the same pay group17.
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19Writ petition is filed under Article 199 (c) of the Constitution. 
20See Article 199(5) of the Constitution. 
 

Article 27 - Safeguards Against Discrimination in Services

No citizen, otherwise qualified for an appointment in the service of Pakistan, can be 
prevented from being appointed only on the grounds of race, religion, caste, sex, 
residence or place of birth. 

Reservations (quota) for adequate representation: This Article bars discrimination 
but does allow reservation of posts for people belonging to a particular class or 
segment of society.
 
This Article also allows reservation of services and posts to be made on the basis 
of sex. Such service posts reservations may be made for members of either sex 
provided such posts and services entail the performance of duties and functions, 
which cannot be performed adequately by members of the other sex.

Additionally, the Parliament can make laws to address the underrepresentation of 
any class or segment of the population in the service of Pakistan. The reservation of 
seats in public sector, educational institutions and jobs quotas for people belonging 
to underdeveloped areas are made under this provision. 

1.3.  Mechanism for Redressal for Violation
        of the Fundamental Rights  

any body politic or corporate; 
any authority of or under the control of the Federal government or of a provincial 
government; and 
any Court or Tribunal other than the Supreme Court, a High Court or a Court or 
Tribunal established under a law relating to the armed forces of Pakistan.  

•
•

•

An aggrieved person can file a writ petition before the High Court to seek an order 
to give directions to any person or authority, including any government department 
exercising any power or performing any function within territory of the High Court, 
for enforcement of any of the Fundamental Rights19 provided in the Constitution.

The word “person” mentioned in this Article20 includes:  
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21See Article 184(3) of the Constitution.
22Shehla Zia versus WAPDA [PLD 1994 SC 693] and Supreme Court’s elaboration on meanings of right to life. 
23Darshan Masih alias Rehmatay versus The Federation of Pakistan [PLD 1990 SC 513]. 

If the matter involves a larger public interest, the petitioner does not have to be a 
person who is personally aggrieved and any concerned citizen can file a petition 
before the High Court. A petition for enforcement of Fundamental Rights can be 
directly filed before the Supreme Court also if it involves a question of public 
importance21. For example, a petition of a citizen against the hydro electric wires 
passing over a children’s park in Islamabad and threat to the lives of park users was 
filed before the Supreme Court as it involved an issue effecting the right to life and 
liberty of the citizens, which was a matter of public importance22.

Case Examples - Supreme hearing matters of public importance resulting in 
landmark decisions: 
1.   Bonded Labor: a petition against bonded labour at the brick kilns was heard 
directly in the Supreme Court. It was a case of violation of fundamental rights 
of people involving issue of public importance. It was one of those rare cases 
in which the Supreme Court converted a telegram sent to the Chief Justice into 
a petition and declared forced working and confinement of brick kiln 
labourers against advance money given by the contractors and owners as 
bonded labour23. The Bonded labour System (Abolition) Act, 1992 was enacted 
to give effect to this decision of the Supreme Court. 
2. Jirga System: a petition against the working of self-appointed adjudication 
systems in names of jirgas, panchayats etc. was also directly filed in the 
Supreme Court by the National Commission on the Status of Women (NCSW) 
seeking declarations and directions from this Court on the legality of 
jirgas/panchayats etc. prevalent in Pakistan, thereby challenging their 
operation as adjudicating bodies awarding judgments, executing punishments 
and deciding family, civil, criminal and other disputes.
Therefore the key question arising from the instant constitution petition is 
that whether, to the extent that these informal village or tribal gatherings act 
as courts in the form of jirgas/panchayats, etc. they are illegal under the law 
in place read with the international commitments made by Pakistan under 
various treaties/conventions?
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a.

b.

c.

d.

e.

f.

The operation of jirgas/panchayats etc. violates Pakistan's international 
commitments under the UDHR, ICCPR and CEDAW which place a 
responsibility on the State of Pakistan to ensure that everyone has access 
to courts or tribunals, are treated equally before the law and in all stages 
of procedure in courts and tribunals;
The manner in which jirgas/panchayats etc. function is violative of Articles 
4, 8, 10-A, 25 and 175(3) of the Constitution; Jirgahs/panchayats etc. do not 
operate under the Constitution or any other law whatsoever to the extent 
that they attempt to adjudicate on civil or criminal matters; however, they 
may operate within the permissible limits of the law to the extent of acting 
as arbitration, mediation, negotiation or reconciliation forums between 
parties involved in a civil dispute who willingly consent to the same; 
Since no individual or persons in the name of a jirga/panchayat or under 
any other name can assume the jurisdiction of a civil or criminal court 
without any lawful authority; any order, decision or a direction issued by 
any such individual or group of persons is hereby declared illegal and 
against the spirit of the Constitution:
The law enforcement agencies all over Pakistan are duty-bound to be 
vigilant and ensure that if any crime has gone unreported, they of their 
own accord file FIR(s) with regards to the same and initiate the process of 
investigation;
If as a consequence of any illegal decision, order, direction or inducement 
of such self-appointed adjudicatory bodies any crime is committed, the 
offender as well as the individual or group of persons involved in aiding 
such jirga/panchayat etc. shall be jointly held responsible for the said 
offence and must be proceeded against in accordance with the law;
The police must ensure compliance with the general guiding principles laid 
down in paragraph No.14 of this judgment and standard operating 
procedures (SOPs) must be introduced by them within two months from 
the date of announcement of this judgment which should be circulated 
throughout the country with a compliance report to be submitted to this 
Court at the end of the two-month period.

The Court declared:
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INTRODUCTION TO FAMILY AND INHERITANCE
LAWS

  1. What is Civil Justice?

Civil justice is a system of laws used to resolve disputes between individuals and/or 
organizations under which citizens can claim relief when they have been injured or 
harmed due to another person's negligence, recklessness, or malpractice 
irrespective of the intent. Civil justice deals with the private rights of the citizens. 
This form of justice provides for the complainant whose rights have been violated to 
sue for monetary damages and obtain recovery for injuries depending on the nature 
of the dispute. 

This Manual will be focusing on four broad categories of civil disputes which impact 
women and girls and emerge from family matters including marriage, divorce, child 
custody and inheritance. Some matters related to marriage are also covered by 
criminal law such as forced marriage and child marriage but have been included in 
this section. Similarly, some laws that deal with violence against women but provide 
civil remedies, have been given in the criminal law section such as the PPWVA 2016 
(for details on the criminal justice process, see Section C).

SECTION B
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Muslim Family Laws Ordinance (MFLO), 1961,
Child Marriage Restraint Act, (CMRA) 1929
Dissolution of Muslim Marriages Act (DMMA), 1939
Muslim Personal Law (application of Shariat) Act, 1962
Family Courts Act, 1964

1.
2.
3.
4.
5.

At the outset the trainer should give a brief introduction to Muslim Family laws and 
key topics which fall in the domain of family laws. This includes a brief introduction 
of the major statutory laws which regulate and govern family law matters (listed 
below). Details and specificities of these laws follow in the subsequent sections. 
Amendments to these laws that have widened the scope of the law and promoted 
survivors’ access to justice must also be shared with the trainees. In cases where 
the law is silent reliance may be placed on precedents of the Higher Courts. The 
major laws relating to family matters in Pakistan include:

Note for Trainer/User: 
- In the Province of Punjab there have been amendments in MFLO, 1961, Child 
Marriage Restraint Act, 1929 and the Family Courts Act, 1964. All these 
amendments have been clearly identified in the following sections. 
- In the Province of Sindh, the CMRA 1929 was repealed by the Sindh CMRA, 2013.

  2. Family Laws in Pakistan

Learning Outcomes

At the end of this section, the trainees will:
Be familiarized with the important aspects of family laws that they require to 
know as paralegals.
Be able to grasp how and why family laws relate to individuals by virtue of their 
existence and that they are not a matter of an individual’s personal choice.
Be able to differentiate local practices on family law matters from the actual law 
of the land.
Develop the capacity to render advice to survivors on routine issues related to 
family laws, like the incorporation of correct information in the nikahnama and 
the rights of the bride that can be ensured at the time of marriage.
Be acquainted with the functions and authority of the Chairman of the Union 
Council under the Muslim Family Laws Ordinance, 1961 (MFLO 1961) and be able to 
provide practical assistance to individuals regarding matters falling within the 
jurisdiction of the Chairman. 

1.

2.

3.

4.

5.

Introduction to Family Laws in Pakistan



25

Legal status when contracted by a parent or guardian.
Prosecution of persons responsible for a child marriage.
Remedies for a female survivor of a child marriage.

6.
7.

8.

  3. Marriage

Correct incorporation of information in relevant columns of nikahnama.
Correct incorporation of dower in relevant columns of nikahnama.
Valid conditions which can be agreed upon in a marriage.
Conditions which are not recognized under the law.
Relief for breach of specific conditions of marriage duly entered in a 
registered nikahnama and the relevant forum/court.

Legal status and remedies
Forced marriage as a criminal offence, forms of forced marriages criminalized 
under the law including wanni/swara

1.
2.
3.
4.

Forced marriage
a.
b.

5.

In this section, the trainees will learn and understand the following:

Learning Outcomes

Right of an adult to contract marriage out of his/her own choice
Child marriage
a.
b.
c.
Polygamy

Note for Trainer/User: 
Start the session with a brainstorming exercise on the issues and questions that 
come to mind related to the word ‘marriage’. Note any key words, issues and 
questions raised during this exercise and find their answers during the course of 
the session.
See Annexure 1 for a copy of a blank nikahnama and refer to it throughout the 
session.

Requirements of a valid Muslim marriage
Determinants of the capacity to marry
Registration of marriages and responsibility of registration
Filling a nikahnama
a.
b.
c.
d.
e.
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24Principles of Mohammedan Law.

3.1.  What is a Muslim Marriage? 

3.1.1. Requisites/Elements of a Valid Muslim Marriage are 

Ijab (offer) and qabool (acceptance) between two parties that have the capacity 
to marry (See Section 3.1.3). Ijab-o-qabool means a declaration or offer of 
marriage by one party and its acceptance by the other party with free and full 
consent. Both (offer and acceptance) are to be expressed in one sitting;
Ijab-o-qabool can either be undertaken directly by the groom and the bride or 
through representatives (referred to as vakil in the nikahnama);
Presence of two witnesses; and
Fixing of dower (meher).

•

•

•
•

Registration of every marriage solemnized under Muslim Family law is mandatory. 
Registration of a marriage requires a standardized nikahnama and the registration 
has to be carried out by the person who solemnizes the marriage (nikah khawan).

3.1.2. Registration of Marriage 

Age: Under the Punjab Child Marriage Restraint Act (CMRA) 1929, the minimum age 
of marriage is 16 years for females and 18 years for males (The same minimum 
age applies to KP and Balochistan whereas in Sindh, the minimum age for 
females is also 18 years). 
Mental Capacity: Both parties must be sane and of sound mind and capable of 
understanding the nature of the contract of marriage24.
Gender: One party must be male and the other female.
Either party should not have any legal restriction or bar to marry the other: 
Legal bars or a prohibition to marry can be placed on any of the following 
grounds:

3.1.3. Determinants of the Capacity to Marry include 

o

o

o
o

A Muslim marriage is a civil contract and like in any other contract the parties to the 
marriage can settle and agree upon specific conditions. However, it must be noted 
that the conditions agreed upon should not be contrary to the concept of marriage 
or public policy. Concept of marriage in Pakistan for all religions is understood as a 
legally sanctioned union between two opposite genders i.e. a man and a woman, 
regulated by laws that layout the process to formalize the union and rights and 
duties of the spouses.
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25Kitabi is a male who believes in Christianity or Judaism.
26Kitabia is a female who believes in Christianity or Judaism.
27See Section 2(a), MFLO 1961.
28Matloob Hussain versus Mst. Shahida PLD 2006 SC 489.
 

Free consent of the parties is basic requisite of a valid Muslim marriage and a 
marriage without free consent is void and has no legal status28.

3.1.4. Free Consent in Marriage 

Prohibited Degrees: The parties must not fall in the prohibited degrees of 
each other to contract marriage. Prohibited degrees include consanguinity 
(blood relationship), affinity (relationship through marriage) and fosterage (a 
male and female if breast fed by the same woman cannot marry each other).
Religion: A Muslim female can only legally marry a Muslim male. The marriage 
of a Muslim female with a non-Muslim male (including a kitabi25 male even if 
solemnized abroad) is not recognized in Pakistan. However, a Muslim male 
can legally marry both a Muslim female and a kitabia26.
Marital Status: To contract a marriage a Muslim female must not have a 
marriage subsisting previously. A Pakistani Muslim male can contract a 
polygamous marriage after obtaining a permission document from the 
Arbitration Council. Arbitration Council is an authority comprising of the 
Chairman Union Council and one representative of each spouse27. The date 
and reference number of the permission document are required to be noted 
in columns 21 and 22 of the nikahnama of the marriage contracted 
subsequently. (See Section 3.5. - Polygamous Marriage for more details).

■

■

■

Case Example: A man claimed marriage with a woman while the alleged wife 
denied it and asserted she never contracted marriage with him out of her own 
free will and accord. This dispute about validity of a marriage went up to the 
Supreme Court. The case started with filing of a suit for jactitation of marriage 
by the woman A against a man M. In her plaint, she contended that no valid 
marriage existed between the parties and the document relating to the 
alleged nikah was a fake and forged document, fraudulently prepared and thus 
of no legal effect. She was a widow and after the death of her husband she 
started living with her parents in their house. The man M claimed her to be his 
legally wedded wife. She was abducted by him with the help of his companions 
and eventually on the intervention of some persons in the area her custody 
was restored to her parents. The man claiming marriage filed a suit for the 
restitution of conjugal rights but the Family Court, dismissed suits of both 
parties. On appeal by either side, the man’s suit for restitution of conjugal 
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rights got decreed and woman’s appeal was dismissed. The woman challenged 
this decision through writ petition before the High Court and the court 
reappraised the evidence on record and set aside the judgment of the appeal 
court. The man filed for leave to appeal before the Supreme Court against the 
decision of the High Court.
The man’s counsel contended before the Supreme Court that the woman 
under the influence and inducement of her parents resiled from the marriage 
and filed a baseless suit for jactitation of marriage.
According to the case record (as per proceedings in the Family Court) the 
alleged nikah was not performed in the district in which the woman A was 
ordinarily residing, rather hundreds of miles away in a mosque of a village, late 
at night. In nikah no relative, friend or any other acquaintance of the woman 
was present. In support of his claim of nikah, the man brought in recorded 
evidence of the nikahkhaan, who produced an attested copy of the registered 
nikahnama.  
According to the evidence of nikahkhawan, the nikah was performed in the 
mosque of a village in presence of two witnesses and he got affixed thumb 
impression of the bride and the groom on the nikahnama.  At the time of nikah 
prompt dower of Rs.5,000 and five tolas gold made ornaments was fixed and  
was recorded in the nikahnama, as been given to the bride. The nikahkhawan 
admitted before the court [Family Court] that he on his own wrote the name of 
the vakil for the bride and the names of the witnesses in column No.8 of 
nikahnama and none of them was present before him nor he personally knew 
any of these witnesses. There were 2 to 4 persons present in the mosque and 
he did not personally know the bride. He stated that he had obtained the 
photograph of the bride, which was attached to a separate form but the same 
was not in his possession. 
The Supreme Court said that as the claim of the woman was in negative form 
and nature which withstood the test of cross-examination was sufficient to 
believe that she did not enter into contract of marriage out of her own 
free-will in exercise of her right. 
She succeeded in discharging the onus of the issue and thereupon; the burden 
shifted to the petitioner man to rebut the same through evidence that nikah 
between the parties was validly and lawfully performed. The Court held that 
in the peculiar facts and circumstances of this case, it was obligatory on the 
part of the petitioner man to have proved the factum of performance of a valid 
nikah with the woman A. This could not have been done unless the witnesses 
of nikah and the other witnesses, in whose presence the woman appointed the 
cited witness in the nikahnama to act as her wakil for nikah, were produced. 
This was completely missing in this case.
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29Matloob Hussain versus Mst. Shahida PLD 2006 SC 489.
30See cases Humaira Mehmood versus The State PLD 1999 Lahore 495, Paras 9 and 10 and Muhammad Aslam 
versus State 2012 PCrLJ 11. 
31Tahira Bibi versus Station House Officer and others PLD 2020 Lahore 811.

The nikahkhawan did not personally know the woman A and her alleged nikah 
was performed inside the mosque where, according to the nikahkhawan, 2/4 
other persons were also present but none of them was produced before the 
Family Court by the petitioner nor any explanation was furnished by him which 
prompted him to go through the nikah in the mosque in absence of even any 
of his own relatives or friends and the affixation of thumb impression of the 
woman A on the nikahnama per se in the given facts and evidence in the case 
would not be sufficient to prove the factum of performance of a valid nikah 
between the parties.
The Supreme Court refused leave to appeal29 and retained decision of the High 
Court granting woman decree of jactitation of marriage against the false claim 
of marriage. 

3.1.4.1. Consent for Marriage as Defined By the Higher Courts

“All the Nikah Registrars or other persons, who solemnize marriages are under 
legal obligation to scrutinize the credentials at the time of Nikah as to whether 
the marriage is solemnized with the free will of the parties and no child is 
exposed to marriage. Mere submission of oral entries for the purpose of age 
should not be accepted unless any proof of age from the parties to the marriage 
preferably which should be in the shape of some authentic document either 
issued by the NADRA in the form of National Identity Card, B-Form or School 
Leaving Certificate, Medical Certificate based on ossification test issued by the 
competent authority and the Birth Certificate validly issued by the Union 
Council, etc. is produced”.

The Higher Courts have defined consent as a ‘conscious expression of one’s desire 
without any external intimidation or coercion’. The consent for marriage has been 
distinguished from all other types of consent. Consent for marriage is eloquent and 
declaratory, being more specific and express30. 

It is the responsibility of the nikahkhawan to ensure that the parties to the marriage 
are entering into marriage with their full and free consent. The nikah registrar is 
required to authenticate before registering a nikahnama that it is properly filled.

Regarding consent and age of the parties to the marriage the Lahore High Court in a 
case31 has issued the following direction to the nikah registrars and other persons 
who solemnize marriages:
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3.1.4.2. Consent for Marriage as per Laws of Non-Muslim 
             Communities in Pakistan 

In 1984, in a case of alleged kidnapping and marriage of a woman, the Lahore High 
Court had directed:

a.

b.

c.

“The nikah registrars should not simply fill in the columns of nikahnamas in 
routine but realise that the duty they were required to perform was very sacred 
because rights to succession, maintenance, dower, divorce, legitimacy of 
children and several other rights flow from a valid marriage. They were required 
to demonstrate sense of responsibility before authenticating nikah by making 
proper inquiries as to the competency of the parties to understand the nature 
of their acts, their ages and whether or not they were' acting of their free will 
and without any compulsion”32.

Sikhs: The Punjab Sikh Anand Karaj Marriage Act, 2018 requires for solemnization 
of marriage that the parties are of sound mind and enter into a marriage contract 
with their free and full consent33. 
Hindus: The Hindu Marriage Act of 2017 also requires the parties to the marriage 
to be of sound mind and capable of giving a valid consent34. This law further 
provides that if the consent of a party to the marriage was obtained by force, 
coercion or by fraud as to the nature of the ceremony or as to any material fact 
or circumstance concerning the other party, the marriage may be declared 
voidable and subsequently annulled through a decree of nullity passed by the 
court35. 
The Sindh Hindu Marriage (Amendment) Act, 2018 also sets the condition of free 
consent of the parties for a valid marriage36. This law has defined consent as, 
“informed and voluntary consent that is given freely without any coercion, undue 
influence, fraud or misrepresentation by an adult with full capacity to give any 
such consent and full knowledge of implications of the consent and any 
alternatives”37.     
Christians: The Christian Marriage law of 1872 also requires free consent of the 
parties as a mandatory requisite for marriage and the procedure of marriage 
covering various steps like notice of intended marriage by one or both parties to 
the marriage, publication of notice, issuance of certificate of notice of marriage 
and then the marriage ceremony itself provides for determination of free consent 
of the parties.   

32Shah Din and others versus The State PLD 1984 Lahore 137 repeated in Farman Ali versus Abid Ali PLD 1995 Lahore 364.
33Section 3 of the Punjab Sikh Anand Karaj Marriage Act, 2018.
34Section 4 of the Hindu Marriage Act, 2017 enforced in Provinces of Punjab, Balochistan, Khyber Pakhtunkhwa 
and Islamabad Capital Territory (ICT). 
35See Section 11 of the Hindu Marriage Act, 2017. 
36Section 4 of the Act. 
37Section 2(c) ibid. 
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Coercing or compelling a woman in any manner to enter into a marriage is a 
punishable offence. Punishment is imprisonment of 3 to 7 years and fine of Rupees 
five hundred thousand (Section 498-B of the PPC). 
Giving a female in marriage or otherwise compelling her to enter into marriage as 
a compensation, wanni or swara, or any other custom or practice in consideration 
of settling a civil dispute or a criminal liability carries punishment of 3 to 7 years 
imprisonment and fine of Rupees five hundred thousand (Section 310-A of the PPC). 
Kidnapping, abducting a woman to compel her to marry any person against her will 
carries punishment of imprisonment for life and fine (Section 365-B of the PPC).

•

•

•

3.2.  Forced Marriage

Forcing a woman into marriage is a crime. In the Pakistan Penal Code (PPC) offences 
relevant to different forms of forced marriage and their punishments are:

3.3.  Child Marriage

a.

A person who is not a minor and contracts marriage with a child39. 
Whoever performs, conducts or directs such a marriage, unless he proves that 
he had reason to believe that the marriage was not a child marriage.
A parent, guardian or any other person who has charge of the minor in any 
capacity, lawful or unlawful, if he/she does any act to promote the marriage or 
permits it to happen or negligently fails to prevent it from being solemnized. 
For liability on the person having charge of the minor it shall be presumed that 
he/she negligently failed to prevent a child marriage unless contrary is proved.  

i.
ii.

iii.

A marriage in which either party or both parties are below the minimum age of 
marriage is called a child marriage. A father or a guardian can give an underage 
female or a male in marriage. This marriage itself is not invalid BUT is a violation 
of CMRA which provides punishment for:

38Enforced in Punjab, Khyber Pakhtunkhwa, Balochistan and Islamabad Capital Territory. This law applies to all 
Pakistani citizens irrespective of their religion.  
39Before the March 2015 amendments in the CMRA in Punjab, only a male adult marrying a child female could be 
punished  but the 2015 amendments have substituted the word male with the word person and if an adult 
female marries a male child, she can also be punished under this provision. In Khyber Pakhtunkhwa, Balochistan, 
Sindh and Islamabad Capital Territory only a male above 18 years of age can be punished. 

Minimum Age of Marriage: Under the Child Marriage Restraint Act (CMRA), 192938, 
the minimum age of marriage is specified to be: 
•  16 years for females and,
•  18 years for male.
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40In Khyber Pakhtunkhwa, Balochistan and ICT punishment is imprisonment up to one month or fine up to one thousand 
rupees or both. The court, except in Punjab, is barred from taking cognizance of offence of child marriage after expiry of one 
year from the date of the offence. 
41In Punjab jurisdiction was given to the Family Court through March 2015 amendments, in other three provinces and ICT the 
jurisdiction is of the Magistrate. 
42See amended Section 9 of the CMRA in Punjab.

b.  Punishment for the persons on conviction falling in the above categories is
     imprisonment up to 6 months and Rs. 50,000 f ine40. 

Note: No woman falling in the third category (iii) can be given punishment of 
imprisonment.  

Who can file for an Injunction
The Union Council in the jurisdiction of which the alleged child marriage is being 
arranged or about to be solemnized42 can file an injunction. 

Remedies for the Parties to Undo a Child Marriage
A child marriage in violation of the minimum age of marriage fixed in the law is 
not invalid though legal action can be initiated against the persons responsible 
for it. 

The law provides the option to the parties, male and female, to ratify it on 
becoming adult or repudiate it unilaterally. 

If the marriage is not already consummated, a male on becoming a major, i.e. 
attaining the age of 18 years, can either repudiate such a marriage or ratify it 
expressly by acknowledging it in clear words or impliedly, for example, by 
payment of dower or by cohabitation.

Option for a female:
The Dissolution of Muslim Marriages Act 1939 (DMMA), provides that if a female is 
married off by her father or other guardian before reaching sixteen years of age, 
she can repudiate the marriage before reaching the age of eighteen years, 
provided the marriage is not consummated. This right of repudiation is called the 
option of puberty. 

+

+

+

c.   Court Injunction to Prevent Child Marriage
If a child marriage is being arranged or is about to be solemnized, it can be 
prevented by obtaining an injunction from the relevant court. The Family court41 in 
whose jurisdiction the matter falls, if satisfied on a complaint filed or on information 
that a child marriage in violation of this law has been arranged or is about to be 
solemnized, can issue an injunction prohibiting such a marriage. No injunction can 
be issued without notice to the parties concerned and affording them an 
opportunity to show cause against the issuance of injunction. 
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45Mulazam Hussain versus .Mst. Amina Bibi and another 1994 CLC 1046 [Lahore]  decided on 17 November 1992. 
 

Case Example45: A girl’s nikah was performed with her cousin when she was 
about 6 years old. There was a dispute whether subsequently rukhsati ever 
took place or not. She exercised her right of option of puberty and filed a suit 
before the Family Court when she was seventeen and a half years old. The 
husband filed for restitution of conjugal rights. The girl herself and her two 
witnesses stated before the Family court that she never lived with the 
husband as his wife. The witnesses from the husband side stated that after 
about six years of nikah rukhsati did happen and the wife lived with the 
husband for about 8 to 9 months before being taken back by her parents.  The 
Family Court decreed her suit. The husband challenged this decision before 
the High Court. His two key grounds to challenge Family Court’s decision were:

The right of option of puberty continues till the age of 18 years unless before that 
she expressively ratifies marriage, by expressing words or by cohabiting with the 
husband or by asking for her dower or maintenance43. 

a. Procedure for repudiation of marriage in exercise of option of puberty and 
declaration from the Family Court:
The law does not prescribe any particular mode of repudiation. A female who has 
the right of option of puberty can repudiate her marriage in any manner. She can 
announce it through conduct which signifies rejection of marriage. The 
repudiation of marriage has to be established like any other fact. 

After repudiation of marriage in any manner, she has to file a suit before the 
Family Court to obtain a declaration from the court of having repudiated her 
marriage in exercise of option of puberty. If the court endorses her repudiation, 
she is free and can remarry.

b. Consummation in minority and right of option of puberty:
Although the law expressively states that right of option of puberty is available 
to a female married in minority whose marriage has not been consummated, the 
higher courts have rendered that the cohabitation of a minor girl would not 
destroy her right of option of puberty. Anything done by a minor would not 
destroy the right which could accrue only after puberty44. 
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46The law was enacted in June 2014 and it is Act XV of 2014. The bill for this law was introduced in the Assembly in 
2013 and its official title is the Sindh Child Marriage Restraint Act, 2013.
47C.P No S-501, 654 and 779 of 2017 order dated 30-06-2017.

•
•

•

•

•

•

The age of marriage for both male and female is 18 years.
A marriage in which either party to the marriage is under the age of 18 years is a 
child marriage under this law. 
For solemnization of child marriage in violation of this law, punishment of 2 to 3 
years of imprisonment and fine is prescribed for the same category of persons as 
described for CMRA, 1929.
There is no exemption from a sentence of imprisonment for a female if convicted 
unlike the CMRA 1929. 
The offence of child marriage has been made cognizable, non-bailable and 
non-compoundable. It means any person can file a complaint if a marriage occurs 
in violation of this law.
Similarly, any person can file an application before the Magistrate for issuance of 
an injunction if a child marriage in contravention of this law is going to be 
arranged or is about to be solemnized.

3.3.1. Child Marriage Law in the Province of Sindh

In the Sindh Child Marriage Restraint Act (CMRA), 201346 repealed CMRA 1929. 
The key points of the 2013 law are:

-   
-   

The High Court rejected the argument of consummation on the ground that the 
alleged consummation happened when the girl was below fifteen years of age.
The Court held that even according to the statement of the petitioner 
[husband], no consummation had taken place after the girl turned 15 years old, 
which is the presumptive age of puberty in Pakistan. Therefore, the alleged 
consummation was not of any consequence because it was not proven to have 
taken place during this period. It stood established that the girl was born on 
13.03.1973 and filed a suit on 14.11.1990 and, therefore, was well within her rights 
to renounce her marriage that took place during the time she was a minor. 

“The Act provides [CMRA, 2013] that marriage with a girl of less than 18 years is 
an offence, therefore, all nikah khawan/registrars shall ensure that girl is 
having CNIC or sufficient proof in shape of school leaving certificate or medical 
certificate issued by the concerned authorities, else marriage shall not be 
registered and in case of violation police officers shall proceed against the 
delinquent persons. Deputy Commissioners of all districts shall issue 
instructions to all nikah khawans/registrars for compliance”.  

The Karachi High Court issued47 the following directions for compliance of age of 
marriage as prescribed in the Sindh CMRA, 2013

As the marriage had already been consummated, the wife could not puberty,
The evidence produced by the wife was not cogent as no medical
marriage was not consummated was produced.
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48Mst. Mumtaz Bibi versus Qasim and others Writ Petition No. 4227 of 2021.
49See Section 3 of this law. 
50See Section 8 of this law. 
51See Section 4 of this law. 
52See Section 3 of this law. 
53See Section 21 provides punishment of simple imprisonment of 3 to 6 months or fine up to five thousand 
rupees or both.
54See Section 4 of this law.

 

Note: Though the age of marriage for the female in the CMRA 1929 is lower than 
the age of marriage for female in Sikh and Hindu marriage laws, these laws will 
prevail over CMRA 1929 as they have an overriding effect on other laws. 
The age of marriage in the Christian Marriage Act of 1872 is lower than the age 
of marriage given in the CMRA but the former will prevail as it applies to all 
Pakistani citizens. 

3.3.2.  Child Marriage in Islamabad Capital Territory

To the extent of Islamabad, no child aged less than 18 years can enter into a 
marriage. This was declared by a 2021 judgment of the Islamabad High Court48, in 
which the court ruled that children aged less than 18 years cannot get married. Even 
if the marriage takes place with the consent of the child, it will be declared void ab 
initio i.e. it will have no legal effect. 

3.3.3.  Age of Marriage in Laws of Other Religious Communities 

Legal age of marriage is 18 years for both males and females49 under the Punjab Sikh 
Anand Karaj Marriage Act, 2018 and this law has an overriding effect on any other law 
for the time being in force50. 

Similarly, the prescribed age under the Hindu Marriage Act, 2017 is also 18 years for 
both males and females51 and the provisions of this law prevail over any other law or 
custom or usage52. This law also provides punishment for any person who gets his or 
her marriage solemnized in violation of the minimum age given in this law53. 

The Sindh Hindu Marriage (Amendment) Act, 201854 also sets the same minimum age 
of 18 years for the marriage of both males and females.
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All the columns in the nikahnama may not apply to every marriage but those that do 
should not be crossed out. In the columns that are not applicable to a particular 
marriage it must be stated in clear words why are they not applicable to that 
particular marriage. For example in column 16 it is asked whether any property has 
been given to the bride in lieu (instead) of the dower. If any property is given, then 
it should be clearly mentioned in accordance with the manner in which the 
information has been asked. If no property is given in lieu of the dower, instead of 
crossing it out, state that no such property was given to the bride. 

a.
b.

c.

In some columns only factual information is asked like bridegroom’s name, age etc. 
In some columns a question is posed with the Urdu word ‘ayya’ (whether) e.g. in 
column 18 it is asked whether the husband has delegated the right of talaq 
(divorce) to the wife, if so, under what conditions? 
In some columns the question starts with the Urdu word ‘agar’ (if). It is used 
where there is an option e.g. column 7 asks if the bride has appointed any vakil 
(representative) if yes then his name and address is also required. The word 
‘agar’ denotes that the bride has an option to either appoint a representative or 
communicate her consent directly. 

3.4.  Nikkahnama and Registration of Marriage 

3.4.1. Procedure for the Registration of a Marriage 

The nikahnama framed as per Muslim Family Laws Rules55 has to be used for the 
purpose of marriage. It is mandatory under the law to accurately fill in all the 
columns of the nikahnama with specific answers from the bride or the groom. 
Failure to do so is a violation of the law and is punishable with imprisonment of up 
to one month and fine of rupees twenty-five thousand (this provision is only 
applicable in Punjab and can be found in Section 5(2)(A) of the MFLO). The 
nikahnama can be filled in by the Nikah Registrar or any other person solemnizing 
the marriage. If it is filled in by any other person, the nikah registrar must check all 
entries and verify accuracy of the entries of the nikahnama before registering it.

3.4.2.  Recording Information in the Nikahnama  

Only correct and relevant information is to be recorded in each column of the 
nikahnama in the manner in which it is asked:

55As per Rules 8 and 10 of the Rules framed under the MFLO, 1961.  



Note for Trainer: For greater clarity, some assessment questions pertaining to 
the different columns of the nikkahnama can be answered and checked 
against the information provided below. 

37

What special conditions can be agreed between the parties that can 
be written in this column, in addition to those for which specific 
columns already exist? 
Which conditions are considered valid under the law and can be 
written in this column? 
Give an example of a condition which may be agreed upon between 
the parties but is not valid under law.

1.

2.

3.

Assessment

+ Column 17 relates to the special conditions of marriage 

56Ghulam Yaseen versus  Mst. Nasreen  and 4 others 2006 YLR 967 [Lahore].
57Malik Ghulam Nabi Jilani versus. Mst. Pirzada Jamila PLD 2004 SC 129. 
58Muhammad Bashir Ali Siddiqui versus Mst. Sarwar Jahan Begum 2008 SCMR 186.  
59Mst. Haseena Bibi and another versus Senior Superintendent of Police, Dera Ghazi Khan and 2 others 2000 YLR 
2882 [Lahore]. 

•
•

•

Any condition written in column 17 must be spelled out very clearly to avoid 
confusions in interpretation later. 

Columns 17 to 20 of the nikahnama are optional. The questions start with the Urdu 
word ‘ayya’ (whether) and are not required to be filled in every marriage. In common 
practice these are often crossed out and brides are denied certain rights provided 
to them by law that can be recorded in these columns. In practice even when certain 
conditions are agreed upon and incorporated in the relevant columns, often they are 
not recorded correctly because of lack of clarity on the related issue and cannot be 
claimed properly during litigation. 

How to fill column 17: Parties to the marriage can mutually agree upon certain 
special conditions which can be recorded in this column. The conditions 
agreed upon by the parties must be valid e.g. the condition that the bride will 
live at her parent’s house and the groom will shift there also has been held to 
be a valid condition by the higher courts56. Examples of invalid conditions are:

That the wife shall not approach the Court for khula57. 
In case the wife obtains khula from the court, she will pay a certain amount 
to the husband in addition to fulfilling any condition imposed by the court58. 
Promising a woman to be given in marriage in exchange of another marriage 
(watta satta arrangement) is an invalid condition, even if it is recorded in a 
registered nikahnama. It cannot be enforced through law59. 
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Are you aware what is the delegated right of talaq given by the 
husband to the wife?
Is it different from khula and if so, how? 
If the husband delegates the right of talaq to the wife, does it take 
away his own right of talaq to the wife? 
If the wife has been given the delegated right of talaq, how can she 
exercise it? 
If the wife has been given the delegated right of talaq subject to any 
condition, what type of condition can that be? 

1.

2.
3.

4.

5.

Assessment

+  Column 18 relates to the delegated right of talaq (divorce)   
    by the husband to the wife and any related conditions?  

+  Column 19 relates to the imposition of any restriction on the  
    husband’s right to talaq 

How to fill column 19: The husband has the unilateral right to terminate 
marriage in the form of talaq. This right can be restricted but cannot be taken 
away. The restrictions imposed on the husbands right to talaq can include 
financial compensation or be of any nature or form recognized by law.  

What is meant by imposing a restriction on the husband’s right of talaq?
What type of restrictions can be imposed?
If a restriction is imposed, does that mean that the husband cannot 
exercise his right of talaq? 

1.
2.
3.

Assessment

How to fill column 18 - If the husband delegates the right of talaq to his wife 
without any conditions, in column 18 simply write that the husband has 
delegated the right of talaq to the wife unconditionally. If the right is 
delegated subject to some condition, the condition should be stated in clear 
language/terms, and the entry in column 18 must state that the husband has 
delegated the right of talaq to the wife subject to the said conditions. The 
condition/s could be with respect to time or a future happening depending on 
what the parties agree to.  
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Column 21 is required to be filled if the husband is contracting another 
marriage in existence of an earlier marriage. (see details of procedure to obtain 
permission to contract such a marriage in Section 3.5. Polygamous Marriage).

Columns 21 A and 21 B are to be filled if the groom is widower or divorced or 
already has any existing wife/wives and also state, in case of being widower or 
divorced, if he has any children from any previous marriage. 

60Refusal to sign nikahnama by any person required to sign nikahnama carries a punishment of simple 
imprisonment up to one month or fine up to rupees two hundred or both. 

3.4.3.  Forwarding Nikahnama to the Nikah Registrar  

Four copies of the filled nikahnama are forwarded for registration. The registration 
fee is to be paid by the groom or his representative. After registering the nikah, the 
registrar is required to provide one copy of the nikahnama each to the bride and the 
bridegroom. One copy of nikahnama is deposited in the Union Council and one 
remains in the nikah register. 

Signatures of the required persons
The nikahnama is filled in quadruplicate and the person solemnizing the marriage 
has to obtain signatures or thumb impressions of the bride, bridegroom, if either 
bride or the bridegroom or both of them have appointed a vakil, then their 
signatures as well as the signatures of the respective witnesses60. The nikahkhawan 
(marriage solemniser) also has to mark his signatures.

How to fill Column 20 - If any specific document related to dower or 
maintenance or both is prepared, reference to it and a brief description of its 
contents must be included in this column.

Can any other document be prepared regarding any matter related to 
marriage in addition to the nikahnama?  
The nikahnama includes four columns to record information related to 
dower, what type of other supplementary document can be prepared 
related to dower? 
If a document is prepared related to the maintenance of wife, what 
may be included in it? 
If any additional document is prepared regarding dower or 
maintenance or both, is it to be registered separately?

1.

2.

3.

4.

Assessment

+  Column 21 is applicable if a husband is contracting another 
    marriage

+ Column 20 relates to any supplementary documentation of 
   dower and maintenance in addition to the nikkahnama 
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61As per Section 3(ii) of the Union Councils Nikah/Marriage Registration (Model) Byelaws, 2016, notification issued 
on 07.01.2016.   
62A public document is a document required to be maintained by a public servant under any law. The nikahnama 
is to be maintained, under Section 5 of the MFLO and rules under it, by the nikah registrar who is a public 
servant. A public document is admissible as evidence in a court of law. 
63Muhammad Akram versus Hajra Bibi and 2 others PLD 2007 Lahore 515, Mst. Shaista Shahzad versus Additional 
District Judge and 3 others PLJ 2012 Lahore 372 , Muhammad Amjad versus Azra Bibi and 2 others 2010
YLR 423 and Syed Mukhtar Hussain Shah versus Mst. Saba Imtiaz PLD 2011 SC 260. In these cases, it was held that 
a suit for grant of financial compensation against any condition written in nikahnama is not in the jurisdiction of 
the Family Court. A claim can be filed before the ordinary Civil Court. For a contrary view, see Nasrullah versus 
District Judge Mianwali and 2 others PLD 2004 Lahore 588. 

3.4.4.  Registered Nikahnama is a Public Document  

A registered nikahnama is a public document62 and serves as a record of the matters 
and conditions settled in a nikah and holds status of admissible documentary 
evidence in case of any dispute or a court case. The nikkahnama is written  proof of 
the arrangements to which the parties have already subscribed and agreed (see 
Annexure 2 for a copy of a registered nikahnama).

3.4.5.  Relief on Breach of Specific Conditions of Marriage Duly 
Entered in a Registered Nikahnama, Relevant Forum/Court  

As nikah is a civil contract, breach of any of the valid conditions agreed upon by the 
parties at the time of nikah or even subsequently is actionable and relief can be 
obtained from the relevant Family Court. There have been questions about 
jurisdiction of the Family Court regarding cases of financial compensation agreed 
upon between the parties at the time of nikah or subsequently63. In Punjab province 
this issue was resolved by the 2015 amendment in the Schedule of the Family Courts 
Act 1964 in which “Any other matter arising out of the nikahnama” was added in the 
list of matters that can be handled by the said Court. 

It is mandatory for the nikah registrar to get every nikah registered with the Union 
Council within 30 days of its solemnization61.
 
NADRA certificates of marriage: After registration of nikah by the nikah registrar it is 
mandatory to register the marriage with NADRA (National Database and Registration 
Authority) and obtain a NADRA issued Certificate of Marriage. This certificate is not 
a substitute of nikahnama but for all other purposes acts as proof of marriage. 

The procedure for obtaining NADRA certificate of marriage is very simple. Many 
Union Councils are electronically connected with NADRA and after registration of 
nikahnama in the Union Council by the nikah registrar the NADRA Certificate of 
Marriage can be obtained from the Union Council on payment of the prescribed fee. 
If the Union Council is not electronically connected with NADRA, an application to 
the nearest NADRA office can be made for issuance of the marriage certificate. It will 
be issued on production of the registered nikahnama and payment of the 
prescribed fee. (See Annex 2 - Copy of NADRA Certificate of Marriage).
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64Mst. Yasmeen Bibi versus Muhammad Ghazanfar Khan and others PLD 2016 SC 613.

Learning / Practice Exercise
Following this session, the trainees may, in groups or individually, attempt to 
fill in a sample nikahnama and discuss the considerations and conditions on 
the basis of which they filled the document. 

A judgment of the Division Bench of the Supreme Court, having reviewed earlier case 
law on this issue, stated that Family Courts were established to deal with all 
matrimonial disputes. The Court referred to the Preamble of the Family Courts Act,
1964 and its Schedule. It held that the jurisdiction and powers of all other courts 
stand excluded in these matters including that of Civil Courts. Therefore, pushing 
one of the parties to the Civil Court would be in clear violation of the mandatory 
provision of the law on the subject and would amount to reversing the efficacious 
remedies available to them under the new scheme of law64. This case involved a 
claim by the wife on a piece of land promised to be transferred in her name by the 
husband and recorded in column 17 of the nikahnama. The High Court had held that 
the issue in question was beyond the jurisdiction of the Family Court but the 
Supreme Court overturned the High Court’s decision.

3.5.  Polygamous Marriage 

•
•
•

Law related to polygamous marriage.
Punishment for contracting polygamous marriage in violation of law.

a.
b.
c.
d.

Can any married Muslim man contract another marriage at his own free will? 
Procedure for permission from the Arbitration Council. 
Status of polygamous marriage contracted in violation of procedure. 
Who can take action against polygamous marriage solemnized in violation of 
law? Nature of legal actions by wife/wives, aggrieved party against 
polygamous marriage of husband in violation of law, actions under criminal 
law, family laws. 

Learning Outcomes

In this session, the trainees will learn about:

     It will also cover the following issues with case examples:
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65In Punjab punishment is simple imprisonment up to one year and fine of Rs. Five Hundred Thousand. 
66Section 6(3) MFLO and Rule 14 of Rules framed under the MFLO.

Polygamous Marriage

Section 6 of the MFLO, 1961 forbids any married Muslim man from contracting 
another marriage without obtaining permission in writing from the Arbitration 
Council. Solemnization of marriage without requisite permission from the 
Arbitration Council is a punishable offence65 and registration of any such marriage is 
prohibited under the law.  Such a marriage is considered invalid.

•
•
•

•

•

3.5.1. Procedure for Permission  

The man wanting to contract such a marriage is required to make an application 
(along with the payment of prescribed fee) to the Chairman of the Union Council in 
whose jurisdiction, at the time of application:

a.

b.

Application for permission: In the application the man has to state the reasons 
for the proposed marriage and on what grounds such a proposed marriage is just 
and necessary. He has to mention whether the consent of existing wife/wives has 
been obtained. 

The Chairman constitutes an Arbitration Council consisting of himself and one 
representative each of the husband and the wife. In case of more than one 
existing wives, each wife shall have a representative in the Arbitration Council. 

Guidelines for consideration of application: The guiding principle for grant of 
permission to man to contract another marriage during existence of an earlier 
marriage is whether the proposed marriage is just and necessary66. Rule 14 of the 

the existing wife resides; 
in case of more than one wife, the wife married last resides;
in case of wife residing outside of Pakistan, where the couple last resided 
together in Pakistan;
in case where the last marriage was solemnized abroad and the wife never lived 
in Pakistan, the permanent residence of the husband, 
in case of marriage being solemnized in Pakistan but rukhsati did not take place 
and at the time of application for permission of another marriage wife is not 
residing in Pakistan, application will be made to the Chairman of permanent 
residence of husband in Pakistan.
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c.

67See Section (3) 20 of the Family Courts Act, 1964. This amendment made in in Punjab in March 2015.
68See Rule 21 of rules framed under MFLO: In Khyber Pakhtunkhwa this rule was amended in 1990 and for 
complaint words Union Council were replaced by the words aggrieved party.   
69See Faheemuddin versus Sabeeha Begum PLD 1991 SC 1074 and Kausar Perveen versus The State 2004 YLR 2242. 

Rule 14 of the Rules framed under the MFLO further provides that the Arbitration 
Council, without prejudice to its general powers to consider what is just and 
necessary, is also required to give regard to other circumstances such as sterility, 
physical unfitness for conjugal relation, physical infirmity, willful avoidance of a 
decree of conjugal rights or insanity on the part of existing wife, among others. 

The Arbitration Council can reject an application or grant permission 
conditionally or unconditionally. The decision of the Arbitration Council is taken 
by the majority and where no consensus can be reached, the decision of the 
Chairman is the final.
  
Both parties, existing wife/wives and husband, can within 30 days file a revision 
before the Collector against the decision of the Arbitration Council. The 
Collector’s decision is final.
 
Recording of Arbitration Council’s permission in the nikahnama of the subsequent 
marriage: The information asked in columns 21 and 22 of a nikahnama about 
permission from the Arbitration Council is to be recorded along with the other 
information asked in the same columns.

a.

b.

In Punjab, it can be filed by the Union Council, Arbitration Council or the 
aggrieved party67 before the Family Court in whose jurisdiction such a marriage 
was solemnized or where the earlier wife resides. 
In Khyber Pakhtunkhwa, a complaint can be filed by an aggrieved party68 before 
the Magistrate in whose jurisdiction such a marriage was solemnized or where 
the earlier wife resides. 

Who falls in category of an aggrieved party? An aggrieved party for such a complaint 
includes an already existing wife and her parents. A wife can also file complaint 
against her husband if a polygamous marriage is contracted with her in violation of 
the law and she not aware of the husband’s earlier existing marriage. Her parents 
also fall in category of aggrieved person to file a complaint69.  

3.5.2.  Who can Initiate Action on Performance of a Polygamous 
           Marriage without Arbitration Council’s Written Permission?  

A complaint can be filed only against the husband who contracts another marriage 
in violation of the law.
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Case Example: If a man contracts another marriage by concealing his already 
existing marriage, the wife so married falls in category of aggrieved party and 
can file a complaint: A man contracted another marriage without obtaining 
required permission from the Arbitration Council. The woman he married filed 
a complaint against him for violating the law. She alleged that he made a 
misrepresentation of his status. The husband filed petition for quashment of 
proceedings but it was dismissed by the Lahore High Court. On husband’s 
petition, the Supreme Court granted leave to appeal to examine whether the 
second wife "has no locus standi to file a complaint for the alleged offence by 
the husband of polygamy as she is not an aggrieved person within the 
meaning of Section 6 of the MFLO because the said provision is intended for 
the protection of the rights of the first wife rather than that of the subsequent 
wife".

Case Example: Nature of conditions which can be placed in permission for a 
polygamous marriage: A man wanted to contract another marriage for which 
his first wife set some conditions, including monthly maintenance of rupees 
500 and transfer of one residential room and one shop part of the house in 
her name. The parties entered into an agreement incorporating these terms. 
The wife’s permission on these conditions facilitated the man to obtain 
permission from the Arbitration Council. 
After grant of permission, the man contracted another marriage but turned 
back from the conditions of agreement entered into with the first wife. He 
divorced her after five years. The divorced wife filed a suit of specific 
performance for execution of the terms of the agreement but her suit was 
dismissed by the court. Her appeal also met the same fate. The two courts 
held that the agreement was not enforceable as there was no consideration 
and it was in violation of Section 27 of the Contract Act. 
The High Court decided in favour of first wife’s claim and held that grant of 
permission to marry was a valid consideration for the agreement to transfer 
the specified property. The Supreme Court also upheld High Court’s decision, 
though the woman had to fight a long legal battle. Her husband entered into 
agreement with her for another marriage in 1987. She filed her suit in 1992 after 
being divorced and after ten years of litigation, the Supreme Court decided in 
her favour in November 2002 and the husband’s appeal against the decision of 
the High Court was dismissed with costs. 
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70Naseem Akhtar Durrani versus Mst. Abida Sultan and 3 others 1992 M L D 93 [Lahore]. For another decision on 
the same issue see Shaukat Ali versus Kalsoom Akhtar and another PLD 1991 Lahore 247.  

The Supreme Court rejected the contention that in all probability the 
statutory protection in Section 6 of the MFLO was intended to be given to the 
first wife. The Court said there was nothing in the language used in Section 6 
which could be interpreted as having carried out such a limited intent. On the 
contrary the subject matter in Section 6 was treated in such a manner that any 
person could, in addition to the first wife, make a grievance. 
Elaborating the word “party” in the Rule (rule 21), the court said that it has
been used in a general sense, meaning any person who feels aggrieved
and has a direct connection with the marriage in question. The word ‘party’
here is not confined to the party before the Arbitration Council. The husband’s 
appeal was, therefore, dismissed.

3.5.3.  Venue of Trial for Offence of Contracting Polygamous    
          Marriage in Violation of the Law

The venue of trial for violation of Section 6 of the MFLO has been a point of controversy 
in many cases in which the relevant Arbitration Council (by virtue of residence of the 
already existing wife) was in one district and the marriage in violation of law was 
solemnsied in another district. In a case, the first marriage took place in Rawalpindi and 
some years later the husband without obtaining required permission contracted 
another marriage at Murree. The first wife filed complaint at Rawalpindi and the 
husband challenged the jurisdiction of the Court through a constitutional writ petition. 

Rule 3(a) of Family Laws Rules provided that an application for permission to contract 
another marriage under Section 6(2) of MFLO has to be made to the Union Council of 
the Union or the Town where the existing wife was resides. As per the allegation in the 
complaint, the husband did not obtain permission from the Arbitration Council of the 
area and contracted another marriage with a resident of Tehsil Murree. 

The Court held that the two essential ingredients for constituting an offence under 
Section 6(5) of the MFLO, i.e. the residence of the existing wife and the location of 
Arbitration Council, fell within the area of Tehsil Rawalpindi. It was decided that a 
Magistrate at both Rawalpindi and Murree had jurisdiction to try the complaint filed by 
the wife and an order passed by the trial Court at Rawalpindi summoning the petitioner 
husband to face the trial was not open to any serious exception. The husband’s petition 
was dismissed70.
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Case Example - Successful prosecution, though legal battle went up to 
Supreme Court: A husband who admitted to have contracted another marriage 
in existence of his earlier marriage, on complaint filed by the first wife, was 
convicted by the Magistrate Taunsa Sharif and sentenced to one-month simple 
imprisonment and fined rupees five thousand. His appeal went unsuccessful 
and revision before the Lahore High Court, Multan bench met the same result. 
He filed petition for leave to appeal before the Supreme Court. In the 
proceedings before the apex Court the husband contended that under Muslim 
personal law which governed the parties, "the petitioner has every right to 
accord with four marriages and no limitation can be imposed". He further 
contended that that there was no reason to seek permission from the 
Arbitration Council, since the term for which the councilors were elected had 
expired. The local government elections were still not held, therefore, there 
was no Chairman of the Arbitration Council nor was there a Union Council 
which alone could submit a complaint as per Rule 21 of the MFLO Rules .
The Supreme Court rejected his contentions and regarding absence of elected 
local councils, the Court held that the Administrator or another designated 
officer acted as the Chairman. It was also pointed out that under rule 21 an 
"aggrieved party" could file complaint and the wife clearly was an aggrieved 
party and sent a written complaint, which was forwarded to the Magistrate by 
the Administrator Union Council. 
The Court concluded that petitioner [husband] conceded that he was already 
married and he also had a child from his first wife when he contracted a 
second marriage without obtaining permission from the Arbitration Council. 
The ingredients of the offence under Section 6(5)(b) of the MFLO thus stood 
established. The petitioner husband disregarded the law and must suffer its 
consequences. The Court remarked that the petitioner was lucky as the trial 
court had treated him very leniently in the matter of punishment by 
sentencing him to imprisonment for only one month as he could have been 
imprisoned for up to a year. The petition for leave to appeal was dismissed and 
leave refused.
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  4. Dower

Learning Outcomes

What is dower? Understand dower as a mandatory element of a valid Muslim 
marriage and exclusive right of the wife. 
Different modes of payment of dower.
Property (moveable, immoveable) as dower: correct incorporation of property as 
dower in nikahnama, property against entire dower or in lieu of any part of dower and 
transfer of property given as dower in wife’s name, any special registration process.
Onus of proof of payment of dower.
Relinquishment of dower by wife and circumstances under which relinquishment is 
not considered legally valid. 
If the husband does not pay dower, forum for redress and recovery of dower. 
If the heirs of a deceased wife make claim of unpaid dower. 

4.2.  What can be given as Dower?

Dower can be in cash, in kind or any moveable or immoveable property. Property can 
be given as the entire dower or as a part of it. 

Examples of dower which hold no value:

4.1.  What is Dower?

Dower is a mandatory requisite of a valid Muslim marriage and exclusive right of only 
the wife. A husband cannot escape this obligation by claiming that he paid it to her 
parents or a relative and the onus of proof of its payment is on the husband. Dower 
is not a benefit or a gift from husband to wife, it is an obligation. It is a sum payable 
by the husband to the wife on contracting marriage. "Dower is that financial gain 
which a wife is entitled to receive from her husband by virtue of the marriage 
contract itself whether named or not in the contract of marriage."

RS

RS

In this session, the trainees will be gain knowledge on the following topics:
a.

b.
c.

d.
e.

f.
g.
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71Syed Sajjad Hussain versus Judge Family Court 2019 CLC 1462 [Lahore].
72See Section 10 of the MFLO, 1961.
73Ibid.

a.

b.

c.

4.2.1.2. Property (Moveable, Immoveable) in Dower  

Immoveable property given against total dower or a part of it and duly recorded in 
the relevant column of a registered nikahnama can be transferred in the wife’s name 
on the basis of this recording. A registered nikahnama is a public document and a 
property mentioned in it in the form of dower or a gift to the wife is proof of her 
ownership and she is entitled to have it transferred in her name.

4.2.1.1.  Mode of Payment  

Amount/mode of dower is settled between the parties before the solemnization of 
marriage, and the mode of payment can be either:

Prompt (moajjal), which becomes payable immediately after solemnization of 
nikah. This form of settled dower can be paid in lump sum at the time of nikah or 
at any time thereafter on demand by the wife OR
Deferred (mu’wajjal), for the payment of which a certain time period or an event 
in the future can be settled. If for payment of deferred dower no time period or 
condition is fixed at time of marriage and recorded in nikahnama, it does not 
preclude parties from subsequently fixing the same through consent or 
conduct71. If no time period or condition is settled it becomes payable: 
•  on death of the husband;
•  on dissolution of marriage in the form of talaq or any other form in which the 

Part prompt and part defered: the amount of settled dower may also be made 
payable partly as prompt and partly as deferred.

wife’s entitlement to dower remains intact. For example, in case of dissolution 
in the form of  talaq, or a decree of dissolution of marriage by the wife on any 
of the grounds mentioned in the Dissolution of the Muslim Marriages Act 
(DMMA) 1939;

In case of Khula by the wife, the extent of her entitlement to the dower will depend 
on the court’s order (see details in Section 6.5. Khula); 

If a husband contracts polygamous marriage without obtaining required permission 
certificate from the Arbitration Council, payment of entire amount of dower, whether 
prompt or deferred, due to the existing wife or wives becomes immediately payable72.

What is necessary is that the mutually agreed amount and mode of payment is 
clearly entered in the nikahnama. If no division of prompt and deferred is settled at 
the time of nikah, the entire dower is considered prompt73.  
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4.2.1.3.  Onus of Proof of Payment of Dower   

Dower is the exclusive right of the wife. A husband cannot escape by claiming that he 
paid it to her parents or a relative. The onus of proof of its payment is on the husband.
 

(13)
(14)

(15)

(16)

Amount of dower: Here the entire dower settled is to be written. 
How much of the dower is moajjal (prompt) and how much is mu’wajjal/ghair 
moajjal (deferred): If the dower is divided into prompt and deferred, it has to 
be written accordingly against this question. If the entire amount is settled as 
prompt or deferred, it has to be mentioned as such. If any condition or time 
period for the deferred dower is agreed upon, it has to be written.
Whether any portion of the dower was paid at the time of marriage. If so, how 
much: If any part of dower (it can be the entire dower or part of prompt dower) 
is paid at the time of nikah, it has to be written.
Whether in lieu of the entire dower or part of it any property has been given, 
if so, its particulars and its value agreed upon between the parties: If any 
property is given against the entire dower or part of it, its specification and the 
value settled between the parties is to be recorded.

A registered nikahnama is proof of the settlements between the parties to the 
marriage, so it is very important to fill it correctly. Often columns related to dower 
are not filled accurately, leading to conflicting claims. Sometimes, bridal gifts are 
written in column 16 which do not qualify as dower as the wife has absolute right 
over her gifts (see case example 3 below).
  
How do courts read nikahnamas? The Courts interpret the nikahnama as a whole 
and draw meaning of all the provisions collectively.

4.2.2.   Recording of Dower in Nikahnama 

In the nikahnama there are four columns (13 to 16) where details of dower are 
recorded. These four columns are:
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74Bakht e Rawida versus Ghulam Habib PLD 1992 Karachi 46.
75Mst. Ishrat Bano versus Noor Hussain and 2 others 2010 YLR 2452 [Peshawar]. 

Case Example 2: In another case involving controversy about the dower 
settled between the parties, the Peshawar High Court held: 
“Well-settled rule of interpretation is that the document is to be read as a 
whole and must be given effect to the intention of its maker and the contents 
to be interpreted in accordance with intent and purpose as being conveyed by 
the entries made in the document. No word can be added, engrafted, 
subtracted and omitted while interpreting the document. When the document 
itself is unambiguous, putting upon its language a speculative opinion or 
using surrounding circumstances in order to portray the instrument as 
different in nature is not permissible in law, however, it can be employed in 
order to throw light on meanings thereof, all the words to be read in context of 
rest of the contents of the document and give them their simple or ordinary 
meanings”75. 

Case Example 174 In a decree of khula, a woman was directed to return the 
amount of dower money paid to her by the husband. The woman contested 
that she was never paid any dower and it was deferred dower. The husband 
claimed that he had paid in cash the price of the gold settled as dower to the 
mother of his wife at the time of marriage. The matter went to the High Court 
through a writ petition. The High Court held that documentary evidence in the 
form of registered nikahnama would prevail against any oral evidence. The 
oral evidence was contradictory as well. The entries in the nikahnama were 
very vague. The entries in the nikahnama were as follows:
-  In column 13 dower was recorded as: 7 tolas of gold, 
-  Column 14 was left blank,
-  Column 15 read as: price of gold rupees twenty four and five hundred rupees,
-  In column 16 it was written deferred. 
The Court held that “on the evidence taken as a whole it became manifest that 
nothing was paid to the wife at the time of or before the nikah towards dower 
money and such dower was deferred. These were the actual terms of the 
marriage, duly reflected in a document prescribed by law, which was the 
primary evidence in all cognate matters, as implicit in Section 5 of the MFLO, 
1961”. The High Court set aside the decisions of the two subordinate courts 
directing the wife to restore to the husband dower money received at the time 
of marriage. 
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76Shakeel Saood versus Rizwana khanum PLD 2012 Lahore 43. 
77Can use examples from these cases, Mst. Shumaila Bibi v. Zahir khan PLD 2015 Peshawar 182,  Syed Nazir Ahmed 
Shah Gillani versus Syeda Nazia Gillani 2015 MLD 443 and Syed Nazir Ahmad Shah versus Syeda Nazir Gillani, 2015 
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Case Example 376: In a case of khula, the husband contended that wife was 
required to return the gold ornaments written in column 16 of the nikahnama. 
The case went to the High Court. The High Court reviewed the entries made in 
columns 13 to 16 of nikahnama and it was found that the gold ornaments 
mentioned in column 16 became more than total value of dower written in 
column 13. The issue before the Court was to determine dower as per 
nikahnama entries. It was held that the gold ornaments mentioned in column 
16 were not part of dower, rather meant to be bridal gifts.  Had there been any 
mention of these in column 13, 14 or 15 then it would have been taken as 
dower. The Court dismissed husband’s petition declaring that bridal gifts were 
the property of the wife and not returnable in consideration of khula. In 
reality was it a mistake to record dower in the nikahnama or were the gold 
ornaments actually bridal gifts?
The Court relied upon the entries of the registered nikahnama and decided in 
favor of the wife.  

The following case demonstrates that if dower details are not recorded accurately in 
the relevant columns of nikahnama, it can result in prolonged litigation because of 
the conflicting claims of the parties. The registered nikahnama takes precedence 
against any other evidence unless the entries in the nikahnama are proven to be 
fake or forged. 

4.2.3.   Responsibility of Person Standing as Surety for Payment of 
            Dower   

In many instances the groom may not own the property or have the cash amount 
which is settled as dower, in which case one of the parents or a relative must 
undertake a surety for the payment of dower. If the wife files a suit for the recovery 
of dower, she can plead the person standing as surety as a party and that person is 
liable for payment of the dower77.    

Dower can be revised at any time during the subsistence of marriage. If revised, a 
written deed has to be prepared and registered to avoid any complication. 

Dower in a non-consummated marriage is half. If it is terminated in the form of talaq 
by a husband or any other form, the wife is entitled to 50 percent of the agreed 
dower.
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4.3.  Relinquishment of Dower by Wife

A wife can relinquish or forgo her entire dower with her free will. Relinquishment or 
forgoing of dower when acting as a free agent without any pressure, coercion, or 
inducement is recognized by the law. Relinquishment can be verbal or can be 
acknowledged by the wife through a written document, if necessary.
 
A wife can also agree to a reduction in dower amount subsequently at any stage 
during marriage. She can also gift entire amount or part of the dower to her husband.

4.3.2.   Bridal Gifts   

Gifts from the husband to the wife and/or in laws to daughter in law (includes bari 
given to the bride by the bridegroom or on his behalf, at the time of marriage) are 
exclusive property of the wife and cannot be equated with dower79.

A complete retirement between spouses is considered presumption of 
consummation for the purpose of dower, irrespective of the marriage being actually 
consummated or not78. A complete retirement means the union or assembly of 
husband and wife at one place where no stranger can enter and there is no mental, 
physical or Sharai disability keeping them away from consummation. Where such 
retirement is proved, it constitutes legal presumption of consummation of marriage. 

4.3.1.   Circumstances and Manner of Relinquishment in Case of 
           Dispute   

If there are counter claims, such as the wife claiming dower and filing a suit before 
the court for its recovery and the husband claiming wife had forgone or relinquished 
her dower, then the courts consider the manner and circumstances in which it was 
alleged to be relinquished or forgone. 

The key factor courts consider is if the wife acted as a free agent, without any 
coercion or inducement. There are cases in which courts have refused to accept 
husband’s claim of wife having forgone her dower even when there was evidence in 
writing. It happened in cases in which in court’s opinion circumstances were not 
such in which the wife acted as a free agent. 
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4.4.  Other Common Issues

•  Forum for Redress and Recovery of Dower if the Husband Does not Pay Dower 
The wife can file suit in the Family Court in whose jurisdiction the wife is residing at 
that time. As the Limitation Act applies to such cases, suits for recovery of prompt 
dower should be filed within three years of refusal of payment by the husband.  

•  Can Heirs of a Deceased Wife Make Claim of Unpaid Dower? 
An unpaid dower remains a debt on the husband and if it is not paid in his lifetime, 
then the wife is entitled to its payment from his inheritance before its division to the 
heirs. If it is not paid, a widow can sue other heirs of the late husband for its 
recovery, unless she forgoes it freely or gifts it to other heirs of the husband80.
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  5. Maintenance of Wife and Children 

Husband’s obligation to maintain his wife. What does maintenance include? How 
courts decided quantum of maintenance. 
Are any conditions attached for wife to retain her right of maintenance? Does she 
have to live with her husband under all circumstances?  
Can wife be disentitled from right of maintenance? 
Forum’s wife can approach for redress if husband does not maintain. 
Past maintenance. Claim of past maintenance during subsistence of marriage and 
after dissolution of marriage. Is there any time limit for filing a claim? 
Till what age are children entitled to be maintained by father? Can an adult son 
claim maintenance from his father? Can and adult daughter who refuses to marry 
claim maintenance from father?
Can a father distinguish in maintenance of children from different wives? 
Quantum of maintenance for children and father’s resources. 
Children’s interim maintenance during pendency of suit. 
Recovery of maintenance of wife/ children. 

a.

b.

c.
d.
e.

f.

g.
h.
i.
j.

This session will cover the following aspects: 

Learning Outcomes

Note for Trainer: Hold a brainstorming session with the trainees about their 
understanding of wife’s maintenance, what does it include? Is it a right of the 
wife or prerogative of the husband?   

5.1.  Wife’s Right of Maintenance and Husband’s
       Obligation 

Husband’s obligation to maintain his wife commences simultaneously with the 
creation of the matrimonial tie. It is an undeniable legal obligation of the husband to 
maintain his wife. Husband’s liability to support his wife continues during the whole 
period of married life even if separation takes place in exercise of right possessed 
by wife81. 

81Mst. Hajran Bibi versus Additional District Judge, Faisalabad PLJ 1981 Lahore 424. 
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A wife retains the right of maintenance even if she lives separately from the husband 
for any of the following reasons: 

For nonpayment of her prompt dower;
Because of cruel conduct of the husband;
In case of more than one wife, each wife can demand separate accommodation 
and cannot be forced to live with the other. A wife can refuse to live with the 
husband in an accommodation where the husband is living with another wife;
A wife cannot be compelled to live with her in-laws when the husband is not 
living there and she remains entitled to maintenance from the husband84.

a.
b.
c.

d.

a.

b.

Maintenance includes all those things which are necessary for the support of life, 
such as food, clothes, lodging and other necessary expenses for mental and physical 
wellbeing and is not just the meeting of the mere wants by way of sustenance. An 
accommodation for the wife separate from husband’s family is also a part of 
maintenance82.

In determining the quantum of maintenance for the wife, the courts usually take into 
account, the needs of the wife, the paying capacity and the circumstances of the 
husband. The High Court in a case regarding quantum of maintenance elaborated83  

that the maintenance:

5.2.  Losing Entitlement to Maintenance 

A wife may lose her entitlement to maintenance if:
•

•

She refuses to live with the husband without a just cause such as the reasons 
mentioned above. 
The husband has obtained the decree of restitution of conjugal rights and wife 
does not comply with it. 

should not be a bare minimum sustenance allowance but a convenient provision 
in consonance with what the husband can afford and the needs of the wife.
It is not the meeting of the mere wants by way of sustenance and should account 
for the inflation and the constant rise in the cost of living index to prevent any 
hardship to the wife.
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period for which past unpaid maintenance can be granted was decided by a three member full bench of the 
Supreme Court in 1971 in case of Muhammad Nawaz versus Mst. Khurshid Begum and 3 others P L D 1972 
Supreme Court 302. SC had held wife was entitled for past 6 years unpaid maintenance, however, there have 
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88Muhammad Najeed versus Mst. Talat Shahnaz. 

On receipt of an application for maintenance from a wife, the Chairman Union 
Council forms an Arbitration Council consisting of himself and one representative 
each of the husband and the wife. If the Council finds merit in the wife’s application, 
it is empowered to grant certificate of maintenance specifying the amount of 
maintenance to be paid by the husband. If for some reason the Arbitration Council 
is not formed, the Chairman has authority to issue the certificate of maintenance. 

Both parties, the wife and the husband, have the right to prefer an application for 
revision of the certificate, before the Collector, within 30 days of its issuance. The 
Collector’s decision is considered final.
 
Nonpayment of Maintenance: If a husband does not pay maintenance despite 
issuance of a certificate of maintenance, the wife can approach Chairman or the 
collector as the case may be, for recovery. The recovery is made as arrears of land 
revenue. Other than the option of approaching the Chairman Union Council, the wife 
can file a suit for recovery of maintenance before the Family Court.
   
Past Unpaid Maintenance: The Arbitration Council as well as the Family Court can 
grant unpaid maintenance of the past period as well as determine maintenance for 
the future. The wife can claim un-paid maintenance of up to past 6 years87. 

Claim of Past Maintenance after Divorce: The word ‘wife’ used in Section 9 of the 
MFLO includes former wife88. A divorced wife can approach either of the two forums: 
Chairman Arbitration Council or the Family Court for recovery of past unpaid 
maintenance. It has to be done within three years of divorce. A divorced wife can 
also claim unpaid maintenance of the past 6 years when the marriage subsisted.

5.3.  Forums Wife can Approach for Redress if
         Husband does not Provide Maintenance  

If a wife is not being adequately maintained85 or not maintained at all, she can 
approach either the: 
1.

2.

Chairman Union Council of the area of the wife’s residence in his capacity as 
Chairman of the Arbitration Council86, or;
The Family Court.
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Case Example - High Court upheld wife’s claim of past maintenance who was 
forced to live away from husband because of his cruel behavior89: The wife 
alleged that husband’s behavior was very harsh and cruel right from day one 
and ousted her from his home. Later the husband filed a suit for the 
restitution of conjugal rights and at appeal stage a compromise was reached 
between the parties and the court issued decree on the basis of compromise. 
In the compromise the husband admitted that wife’s prompt dower was 50 
tola gold ornaments and paid 11 tola out of that during execution of the 
compromise decree and wife returned to matrimonial home. Two daughters 
were born but the relations deteriorated again. The wife alleged that the 
husband’s behaviour became cruel and selfish. She was beaten by him and 
ousted from his house. She settled in the house of her parents. 
A year later wife filed suit for recovery of remaining part of prompt dower of 39 
tola gold ornaments and maintenance for herself and for her two daughters 
for the past one year and for future.
The Family Court, Bannu decreed the suit. The wife was granted past 
maintenance for the period claimed but her future maintenance was made 
conditional. The condition attached was that in case the husband paid 
outstanding dower and maintenance as per decree and filed an execution for 
restitution of conjugal rights (husband was issued decree of restitution of 
conjugal rights subject to payment of prompt dower and past maintenance) 
and if the wife refused to abode with him then from that very date she would 
not be entitled for the future maintenance.
The husband filed appeal but it was dismissed by District Judge and he filed 
Writ Petition before Peshawar High Court. The High Court referring to 
admitted position on record of strained relations between spouses in the past 
rejected husband’s counsel contention that wife left husband’s house of her 
own accord and was not ousted by him. 
The Court held “when wife is abused, misbehaved and disrespected it is also 
a cruelty and on the basis thereof she may refuse to live with her husband and 
so she is entitled to the maintenance allowance.” Husband’s petition was 
dismissed. 

89Syed Nobahar Shah versus Mst. Salma Bibi and 4 others 2016 C L C 1668 [Peshawar (Bannu Bench)].
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Case Example - Husband is bound by the condition validly agreed by the 
parties at the time of nikah or subsequently that wife will not be moved from 
her parents’ house90 : The wife obtained decree of maintenance for herself and 
her two minor children. During the execution proceedings of the decree, 
parties entered into a compromise agreement before the court. According to 
the terms of the compromise agreement it was settled that parents of the wife 
would provide a separate house for the couple and the husband would pay the 
expenses of its construction in installments. 
The husband did not fulfill his responsibility as per terms of the compromise. 
It resulted in second round of litigation between the parties.  Wife filed 
maintenance suit for herself and two minor children before Family Court, 
Muzaffargarh. The husband filed a suit for restitution of conjugal rights. Both 
suits were consolidated, and Family Court dismissed husband’s suit and 
decreed wife and children’s maintenance suit. Husband`s appeal was 
dismissed by Additional District Judge. 
He filed writ filed petition before the High Court challenging the previous 
decisions. He asserted, wife was bound to live with her husband but she 
refused to live with him. She was disobedient, therefore, not entitled to get 
her maintenance. He further alleged, wife wanted to live with her parents and 
she compelled the husband to live as "Ghar Damaad" but he did not agree to 
it upon which she refused to live with him in his house. 
High Court decision: The law recognizes the validity of express stipulations 
agreed at the time of marriage and incorporated in nikahnama. If there is 
specific condition in the nikahnama which allows a woman to live with her 
parents even after her marriage and her husband agrees to it, he later on, 
cannot force her to leave her parent's house. The Court held that in the instant 
case, the execution of compromise between the parties was admitted by the 
husband, therefore, he was bound to follow its terms and conditions. The 
husband could not take plea that his wife was not entitled to get maintenance 
as she was not living with him in his house. He was also bound to pay 
maintenance to his children. Husband’s writ petition was dismissed. 
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5.4.  Maintenance of Children 

Case Example92 : Wife filed a suit of dissolution of marriage. She entered into an 
agreement with her husband and court granted decree of dissolution of 
marriage on the basis of that agreement. In the agreement, the wife 
relinquished the right of maintenance of her minor child from his father.
After some years, a suit of maintenance of child was filed through mother. Family 
Court decreed in favour of child and granted maintenance from the date of filing 
of suit. Father appealed against this decision which was rejected. 
He then challenged the decree of maintenance in the High Court through a writ 
petition. In the High Court father argued that child’s mother obtained decree of 
dissolution of marriage on the basis of an agreement in which she had forgone 
child’s maintenance from him and by virtue of that agreement he was not under 
any obligation to pay maintenance.  
High Court rejected this argument and maintained the decree of Family Court 
granting maintenance to the child. 
Regarding child’s mother’s agreement the Court declared that for dissolution of 
marriage mother cannot end a child’s right of maintenance from his father. In 
this respect mother’s interest is opposed to child’s interest. Child’s right of 
maintenance from his father is an independent right and it is the duty of father 
to maintain his child. Child can file suit for his maintenance in future and can 
also claim for the past six years.

A father is under obligation to maintain minor children irrespective of whether they 
live with him or are in his custody. Children are to be maintained by the father till 
they become adults. The general rule is that a daughter is entitled to maintenance 
till she is married and a son till he becomes adult and can earn for himself.

In case of children from more than one wife, a father cannot make any distinction in 
terms of their maintenance. All children are to be treated according to their needs91.

An agreement between child’s parents that the mother will not claim maintenance 
for the child from child’s father is invalid. Any such agreement or promise cannot 
deprive a child from right of maintenance from the father. In common practice in 
case of restraint relations parties often make such agreements in private 
settlements either to negotiate divorce for the wife or custody of children. 



60

93See Supreme Court decision in Alf Din versus Mst. Parveen Akhtar PLD 1970 SC 75. This decision is still referred 
as a guideline in cases of maintenance of children especially on the question of age and education level till 
which a son is to be supported. 
94Ghulam Khan versus The District Judge, Gujrat and 2 others  1990 SCMR 136.

5.4.1. Till What Age is a Child Entitled to be Maintained by the       
          Father?

An adult son, who is ill or for other reasons like completion of his education, is 
unable to earn himself, can claim maintenance from his father. There is no definite 
rule about the extent and level of education of a son to be supported by his father. 
The higher courts have held that a child be maintained including his education until 
he is in a position to earn his livelihood in an honest and decent manner at par with 
his family status93.
 
For the daughter the general rule is that a daughter is to be maintained by the father 
till her marriage. However, an adult daughter who refuses to be married without any 
valid reason may lose her right of maintenance from her father. There is no fixed age 
till when a daughter is to be married. It depends upon the facts and circumstances 
of each case.

Case Example 194: Daughter’s refusal to marry did not disentitle her from 
maintenance 
The father refused to maintain his adult daughter on her refusal to marry. The 
daughter obtained decree of maintenance from the Family Court. It was an ex 
parte decree as the father did not appear. The case after 13 years of litigation 
went to Supreme Court. The Supreme Court rejected father’s plea that his 
responsibility of maintenance ended on adult daughter’s refusal to marry. 
The Court held, “The law is very clear on the subject that the daughter is to be 
maintained by her father till her marriage. The reason given by the daughter for 
not marrying in the lifetime of her old ailing mother is quite genuine because 
there is likelihood that after some time when this disability on her part is 
removed and the circumstances become conducive, she may change her idea 
and get herself married. Then the petitioner father will be automatically 
exonerated from her liability”.
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Case Example 2:  Daughter’s refusal to marry disentitled her from maintenance95 
The father of an 18/19 years old daughter engaged her with his nephew and 
settled date of marriage. About a month before the marriage her 
maternal-grandmother and maternal-uncle took her away from her father’s 
house in his absence. The father asked her maternal-grandfather for 
restoration of his daughter but the daughter filed application for registration 
of a criminal case against her own father, which was dismissed. The daughter 
filed suit for maintenance against her father but Family Court dismissed it and 
her appeal before the District court also met the same result. Before the 
Family Court, in her evidence, she stated that she was aged about 18/19 years 
and did not want to contract marriage. She further stated that she would not 
contract marriage 'even if her father selects a good boy (bridegroom) for her 
and wanted to live with her maternal-grandmother and maternal-uncle’. 
She filed writ petition challenging decisions of the two subordinate courts. 
The High Court observed that it is in evidence that the daughter is aged about 
19 years and her father intended to bring her back to his house but she 
refused. Also, her father wanted to perform her marriage with his nephew but 
she left his house before the date fixed for the marriage.
Court dismissed daughter’s writ petition in limine holding that the father is 
not liable to maintain a grown up and disobedient daughter especially one 
who is of marriageable age and is living away without his consent. 

5.4.2. Factors to be Considered in Determining Amount of 
          Maintenance for Child/Children: 

The higher courts in their decisions have elaborated on the factors to be considered 
while determining the amount of maintenance for a child. Supreme Court in one 
case96 elaborated on these factors. The key points are: 
•

•

•

The quantum of maintenance requires due consideration of all factors on the 
basis of which the court can determine the actual need of the minor.
It is important for the court to first determine the expenses incurred or likely to 
be incurred on the minors.
Special needs of the minor, including medical, physical or educational, should 
also be seen. Such needs will vary from case to case, if relevant, as it is unique to 
the situation and individual. For the purpose of maintenance it is the obligation 
of the father to fulfil these special needs. 
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99Muhammad  Akram versus Additional  District Judge and others P L D 2008 Lahore 560.

5.4.3.   The Father Must Exhaust All Necessary Means to Maintain 
            his Child/Children 

“There is no doubt that the quantum of maintenance should rationally 
correspond to the means of the father but at the same time it is the moral and 
legal obligation of the father to maintain his minor children and he is supposed 
to discharge this obligation regardless of his financial position. The financial 
position of the father can be generally taken into consideration by the courts 
while granting the maintenance but simply on the excuse of limitation of the 
resources of the father, the children cannot be left to starvation and the father 
must try to exploit the necessary means and resources to maintain the relation 
of body and soul of the minors”99.

Forum for Maintenance of Child/Children
Suit for maintenance of child is to be filed before the Family court. It can be filed by 
her/his mother as next friend or any other person who is looking after the child. 

On issue of resources of father and amount of maintenance for children, the Court 
held:

In another case, the Lahore High Court held that while determining the maintenance of 
a child the court of law cannot act whimsically and in a capricious manner, but is 
supposed to determine from the evidence on record what the requirement of the minor 
is for his subsistence, which definitely includes food, clothing, lodging, education, 
medical care and some amount for extracurricular activities of the minor etc97. 

No hard and fast formula but children are to be maintained by father in a dignified 
manner. There is no hard and fast formula for determining quantum of maintenance 
and the main consideration for the court is the ability of the father to maintain the 
minors. A father is obligated under the law to take care of his minor children and the 
quantum has to be determined as per his earning, financial and social status and his 
ability to take care of the minors. This way merely stating that he is jobless will not 
discharge him of his obligation. The basic objective for determining maintenance is to 
ensure that the minors are maintained by the father in a dignified manner with 
reasonable comfort and that the mother of the child is not left to bear the burden of 
taking care of the minors98.
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5.4.4.   Interim Maintenance When Suit is Pending

•
•

to fix amount of maintenance higher than the amount prayed for in the plaint.
prescribe annual increase in the maintenance.

5.4.5.   Fresh Suit for Enhancement of Maintenance

The Court is guided by the attending circumstances and needs of the parties at that 
point in time when fixing quantum of maintenance of wife or children. An application 
for enhancement of maintenance can be filed before the Family Court if the needs 
and circumstances of the child/children change. An application for enhancement of 
maintenance is not hit by the principle of res judicata102 for filing a fresh suit for 
maintenance if the circumstances have changed.

In Punjab, as per a 2015 amendment in Section 9 of the MFLO, if a father fails to 
maintain his child, the mother or grandmother of the child can apply to the Chairman 
Arbitration Council to decide the matter in the same way a wife applies for 
maintenance. The option of filing a suit in the Family Court is also available.  

The Family Court has power to order interim maintenance for the wife or the child at 
any stage of the proceedings. The defendant has to pay the amount fixed by the 14th 
of every month. If he fails to do so the Court may strike off his defence and decree 
the suit100.

Specifically in Punjab, the Court has to fix interim monthly maintenance for the wife 
or a child on the first date of appearance of the defendant, and if the defendant fails 
to pay it by the 14th of every month, the defense of defendant is struck off. The 
Court shall decree the suit of maintenance on the basis of the pleadings in the plaint 
and other supporting documents on the record. As per the Family Courts Act in 
Punjab,  the Family Court has the power:

If the court does not prescribe annual increase in maintenance, the amount fixed by 
the court shall automatically stand increased at the rate of 10 percent each year101. 

To fix the amount of maintenance, the Family Court may summon the relevant 
documentary evidence from any organization, body or authority to determine the 
estate and resources of the defendant.
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103Section 17 of the FCA, 1964 allows application of Section 11 of the CPC, which codifies doctrine of res judicata. 
104The Court referred to application of res judicata as was held in case of Mst. Azra Israr versus Inspector-General 
of Police Punjab and others PLD 2003 Lahore 1.
105Muhammad  Akram versus Additional  District Judge and others PLD 2008 Lahore 560.

Case Example: Three minor children filed a suit for maintenance through their 
mother. The Family Court on 04.05.2006 granted them a decree for 
maintenance at the rate of Rs.500 per month for each child. This decree was 
not challenged by any of the parties in appeal and, it became final. 
Subsequently on 06.02.2007 another suit was filed on behalf of these minor 
children seeking enhancement of the maintenance allowance on the ground 
that not only the cost of living had increased but due to the increasing day to 
day expenses, the requirements of the minors had also inflated. This fresh suit 
was dismissed by the Family Court, mainly for the reason that the financial 
resources of defendant father were the same and had not undergone any 
change. On appeal this finding was reversed by the learned Additional District 
Judge who fixed the maintenance allowance at the rate of Rs.1,000 per month 
per child.
The father of the children challenged this decree before the Lahore High Court 
through writ petition. His counsel’s main contention before the High Court was 
that suit of maintenance was earlier tried between the same parties and the 
subsequent suit in which the decree under challenge was passed by barred 
doctrine of re judicata103. 
The High Court elaborated on the application of the doctrine of res judicata. It 
said this doctrine applied when there was a judgment between the same 
parties and it prevented a fresh suit between them regarding the same 
matter104. A matter would not be hit by the principle of res-judicata only 
because of the similarity of the subject matter, commonality of the parties 
and determination of the dispute through a judgment and decree. One of the 
most important ingredients of res judicata is the commonality of cause of 
action as well.
If in subsequent suit the plaintiffs have a fresh cause of action or a cause 
different from the one tried earlier it will not be barred as res judicata 
because of the judgment in an earlier suit on the same subject. The Court 
dismissed writ petition105 holding:
- In this case, the respondent-decree holders produced sufficient evidence on 
record to show that not only the cost of living had exorbitantly increased but 
the educational and the other expenses of the minors were also on the higher 
side.
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- The maintenance at the rate of Rs.500 per month per child granted in the 
earlier suit was not sufficient even to meet the bare minimum expenses of the 
minors as they were of school going age. It could hardly be denied that after the 
earlier judgment and decree the cost of living has substantially increased.
-  In the instant case the mother of the minors had specifically referred to the 
extra sources of income of the petitioner and it is regrettable that the learned 
trial court simply ignored the requirements of the children and one is 
constrained to feel that the findings of the learned trial Court freezing the 
maintenance allowance of Rs.500 per month per child were simply cruel.
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  6. Dissolution of Marriage

Learning Outcomes

Note for Trainer: Before starting this session ask the trainees about different 
forms in which a Muslim marriage can be dissolved. Ask trainees:
What have they heard about talaq? How it is given? Does a husband giving 
talaq have to follow any specific procedure under the law? Does marriage 
come to an end on pronouncement of talaq by the husband or the spouses can 
reconcile within a certain period?  The trainer should note the trainees' 
misconceptions about talaq and clarify those in the session.

6.1.  Ways of Dissolving a Marriage Solemnised
        Under the Muslim Law 

Through unilateral termination by the husband in exercise of his right of talaq 
and complying with the procedure described in Section 7 of the MFLO;
The wife can also terminate marriage in the same way, if she is delegated the 
right of talaq by the husband either at the time of nikah or subsequently; 
Through mutual consent of the parties in the form of mubarat without recourse 
to the court but following the procedure given in the MFLO;
Through judicial pronouncement on initiation of the wife in the form of khula or 
on any other ground provided in the DMMA 1939. 
 

There are four ways in which a marriage can be dissolved under Muslim law: 
1.

2.

3.

4.

Talaq and Talaq-i-tafweez;
Mubarat;
Khula;
Amount of dower the wife remains entitled if she obtains khula; 
Dissolution of marriage through decree of Family Court on any of the grounds 
provided in the Dissolution of Muslim Marriages Act,1939 (DMMA 1939); and
The procedure and requirements for each form of dissolution of marriage.

a.
b.
c.
d.
e.

f.

In this session, the trainees will learn different forms of dissolution of a marriage 
solemnised under Muslim law, which include:
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6.2.  Talaq 

Section 7 of the MFLO describes the procedure for the talaq to be effective, as 
described below:

106As per the Muslim Family Laws (Second Amendment) Act, 2021 (Proviso to Section 7(1)). 
 

•

•

•

•

•

•

During the period of reconciliation the husband can revoke talaq expressively or 
otherwise, for example he can withdraw it verbally or by joining the wife which is 
called ruju, after which the husband and wife can reconcile. 

If no reconciliation happens or husband does not revoke it, talaq becomes effective. 
The Chairman Arbitration Council records failure of reconciliation in writing and 
provides an attested copy to both parties. Document of this record of 
non-reconciliation issued by the Chairman in common usage is called “Certificate of 
Talaq”. After receiving a certified copy of non-reconciliation, a Certificate of Divorce 
is to be obtained from NADRA.      

 

The husband who wants to divorce his wife, is required to give notice to the 
Chairman of the Union Council as soon as may be after the pronouncement of 
talaq. A copy of notice is to be provided to the wife as well. 
The law does not prescribe any particular form of pronouncement of talaq except 
for the Fiqah-e-Jafria106 where the husband is required to voluntarily and with his 
free will pronounce talaq in Arabic words, himself or through a vakil, in the 
physical presence of two witnesses. However, such a pronouncement is 
ineffective if it done jokingly, under anger, intoxication, insanity, duress or 
coercion. In case of any dispute regarding these conditions, the parties may 
approach the court or a religious scholar for a decision. 
Notice is to be given to the Chairman Union Council in whose jurisdiction wife is 
residing at the time of pronouncement of talaq; 
Within 30 days of the receipt of notice of talaq from the husband,  the Chairman 
forms an Arbitration Council for reconciliation between the parties; 
The Arbitration Council consists of the Chairman and one representative each of 
the husband and the wife nominated by them in writing.   
A talaq does not become effective till the completion of 90 days from the date of 
delivery of notice to the Chairman. This is the time period for reconciliation. In 
case a wife is pregnant, the time period for reconciliation is till the completion of 
90 days or the delivery of the child, whichever happens later.
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107See Section 7(6) of the MFLO. 
108Khawar Iqbal versus Nadia Khan and others PLD 2011 Lahore 265, Mst. Maqbool Jan versus Arshad Hassan PLD 
975 Lahore 147, Mst. Fahmida Bibi versus Mukhtar Ahmad and another PLD 1972 Lahore 694.
109Mehnaz Mehboob versus Ishtiaq ur Rashid and another 2005 SLR 741. 

Note : There is no bar on a wife whose marriage has been terminated by talaq 
from remarrying the same husband107.

What Constitutes Notice of Talaq?

How does Talaq become Effective - Does it require any Declaration? 
The law clearly mentions the period till when talaq does not become effective, as 
explained above. If no reconciliation takes place or the husband also does not 
revoke talaq, within the stipulated period, it automatically becomes effective. It 
does not require any declaration. The High Court has held, “no formal order is 
required to give effectiveness”108. The Arbitration Council is constituted only for the 
purpose of bringing about reconciliation between the parties and in event of its 
failure, talaq, ipso facto becomes effective on expiry of 90 days from the receipt of 
notice under Section 7 of the MFLO, 1961109.

The law has not defined any specific form or content to be written in a notice of talaq.

The Lahore High Court has given clear directions on the nature and form of a valid 
notice of talaq. In the concerning case, the husband after pronouncing talaq upon 
his wife sent a copy of the divorce deed to the Chairman and also to the wife. After 
more than two months of the receipt of divorce deed, the Chairman proceeded to 
hold that as no notice, as required by Section 7 of the Muslim Family Laws Ordinance 
1961, had been served upon him or the wife and the talaq pronounced by the 
husband could not become effective. He, therefore, consigned the proceedings. The 
husband challenged the Chairperson’s action through a writ petition. The Court 
held:

“Although it is correct that Section 7 requires that notices in writing be sent to 
the Chairman and the wife by the husband informing them that he has divorced 
his wife but no particular form of notice has been prescribed by either the 
Ordinance or in the rules framed thereunder. The object of notice contemplated 
by Section 7 is to communicate to the wife and Chairman of the Local Council 
concerned the fact that the husband has dissolved the marriage so that 
proceedings for reconciliation can be undertaken. Consequently, even if a 
document may stricto senso not be in the form of a notice, but if it otherwise 
contains the requisite information, it would constitute sufficient compliance of 
Section 7”.
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•
•

in whose jurisdiction the wife resided last with the husband; or
where the person (husband) pronouncing the talaq is permanently residing. 

If the whereabouts of the wife are not known to the husband or cannot be 
ascertained by him after due diligence, a notice can be served upon the wife, 
through her father, mother, adult brother or adult sister, with the permission of 
the Chairman Union Council. 
If whereabouts of any of these are also not known then, with the permission of 
the Chairman, a notice can be served upon the wife by publication in a 
newspaper, approved by the Chairman and having circulation in the locality 
where the couple last resided.

1.

2.

Requirement of Attestation: A talaq notice from abroad to a Chairman in Pakistan 
requires attestation from the Pakistan Embassy/Mission in the relevant country. The 
requirement of attestation from the Pakistan Embassy/Mission is to ensure the 
verification of the person sending the notice. 

An unattested notice of talaq sent from a foreign country can raise doubts about the 
genuineness and validity of the notice. Though the Chairman is not empowered to 
question the validity of the talaq or the notice, it is acceptable only after due 
verification of  the identity of the person serving it. The 90-day period starts when 
the notice executant has been verified.
     

If the whereabouts of the wife are not known to the husband:      

Relevant Union Council Chairman for Talaq Notice  

This matter becomes a cause of dispute and litigation in many cases. The Rules 
framed under MFLO provide that the notice shall be delivered to the Union Council 
where the wife is residing at the time of pronouncement of talaq. In case the wife is 
not residing in Pakistan at the time of pronouncement of talaq, the jurisdiction will 
be of the Union Council:

Case Example: The husband sent divorce deed from Dubai, along with notice of 
talaq to the Chairman Union Council. The wife challenged the validity of the 
notice before the Chairman as it was not attested by the Pakistan embassy in  
the UAE. The Chairman returned the notice to the husband via registered post 
for the reason of it not being attested by the Pakistan Embassy. 
However, the Chairman later issued an order stating that in spite of the fact that 
the talaq nama was not verified, in view of lapse of period of reconciliation, the 
certificate of talaq was being issued. 
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If the notice under Section 7 is issued from outside Pakistan, what is the 
requirement of verification of such a notice?
Whether the Chairman is under an obligation to verify the contents of the 
notice as well as the identity of the person before issuing the divorce 
certificate?
When does the period of 90 days commence i.e. after the verification of the 
notice or before? 

110Romana Zahid versus Chairman Arbitration Council PLD 2010 Lah 681.

The wife challenged the Chairman’s issuance of the certificate of talaq before 
the Lahore High Court. In the proceedings before the High Court many legal 
questions related to the procedural requirements under Section 7 of MFLO were 
raised. The Court framed many legal questions for consideration including:
1.  

2.
 
  
3.    

On these legal questions the court declared110: 
1. The notice of talaq issued from outside of Pakistan is necessary to meet the 
requirements of Article 79 of the Qanun-e-Shahadat Order, 1984. It is required 
to be attested by the Pakistan embassy/mission in the country of issuance. The 
notice under consideration issued from Dubai was not attested by the Pakistan 
embassy so it did not meet the requirement of the law.
2. The Chairman must verify the received notice and be satisfied that the notice 
has been duly executed by the person concerned before the period of 90 days 
could commence. In this case, the notice under consideration was not verified 
and the verification could only be done through the Pakistan Embassy in the 
UAE. 
3. The Court held that as the notice was not verified as per the law, no notice 
under Section 7(1) of the MFLO was received by the Chairman.

The Certificate of Talaq issued by the Chairman was set aside. It was held that 
the husband was free to issue a fresh notice in writing with a copy to the wife. 
If such a notice is issued, the Chairman would duly verify it and proceed further 
as required under Section 7(3) of the MFLO.
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111Ali Nawaz Gardezi versus Muhammad Yousaf PLD 1963 SC 51.
112Abdul Mannan versus Safuran Nessa 1970 SCMR 845, State versus Mst. Tauqir Fatima and another PLD 1964 (W.P) KHI 306, 
Ghulam Fatima versus Abdul Qayyum PLD 1981 SC 460, Muhammad Salahuddin Khan versus Muhammad Nazir Siddiqui 1984 
SCMR 583, Ghulam Nabi versus Farrukh Latif 1986 SCMR 1350, Malik Javid Ali versus Abdul Kadir 1987 SCMR 518, Halim 
Ali versus Dilbar Muhammad 1989 SCMR 170, Manzoor Ahmad versus Nargis Mirza and Others PLD 2004 SC 132.
113Mushtaq Ahmed versus Sat Bharai 1994 SCMR 1720.

Compliance of Section 7 of the MFLO is Mandatory for Talaq to be Effective: The 
Higher Courts have repeatedly held that compliance of the procedure given in 
Section 7 of the MFLO is mandatory for talaq to become effective. The Gardezi case111 
was the first dispute to reach the Supreme Court after the promulgation of the MFLO. 
A five-member full bench of the apex court spelled out the application of Section 7 
of the MFLO for the talaq to be declared effective. It was observed that “in view of 
the provisions of Section 7(3) of the Ordinance a Talaq would become effective only 
after notice of Talaq is given to the Chairman and the period of three months 
provided for bringing out a reconciliation between the parties has expired. Where the 
husband does not give a notice of Talaq to the Chairman, it can be deemed that he 
has revoked the Talaq”.

There have been many other decisions of the higher courts in which talaq without 
notice to the Chairman and the lapse of the period for reconciliation provided in the 
law was not recognized112.

Case Example - Husband died within 90 days of serving notice of talaq, 
Supreme Court held, talaq was not effective: The husband divorced his wife in 
May 1969 and served notice upon the Chairman. However, he died within a 
month of serving notice. The Chairman issued a certificate in September 1969 
declaring that the talaq had not become effective. This started an inheritance 
dispute in deceased man’s family. The relatives of the deceased filed a suit for 
the declaration that Chairman’s order was illegal and his wife being divorced 
was not entitled to inherit. This was dismissed. They adopted another tactic 
and filed a suit for the declaration that they were the owners of the 
deceased’s estate, which was also dismissed and appeal was met with failure. 
The matter went up to the Supreme Court. The apex court held that the matter 
was governed by Section 7(3) of the MFLO and the husband died much before 
the expiry of the 90 days period mentioned in this provision. During this 
period had he been alive, he would have had the option to revoke the divorce 
pronounced by him. On the date the deceased died, talaq had not become 
effective113. Therefore, the respondent (‘widow’) continued to be his wife and 
she was entitled to inherit from her husband. In this case, the widow 
undertook a legal battle for 23 years to prove her status as a widow for her 
share in inheritance.



72

114Shahid Nadeem versus Farzana Zaheer 1995 MLD 218. also see  Manzoor Ahmad versus Nargis Mirza and Others 
PLD 2004 SC 132. The Supreme Court rejected husband’s claim of talaq without any evidence of compliance of 
procedure of Section 7 of the MFLO. 
115Section 7 (2) of the MFLO.

Husbands claim of verbal or otherwise talaq in response to wives suits for 
maintenance: In many instances the husbands take plea of having divorced wife in 
reply to latter’s suit of maintenance. In overwhelming decisions, the higher courts 
have not accepted claim of verbal talaq in such suits.

Case Example: The wife filed a suit for maintenance for herself and her minor 
child. In reply the husband claimed to have divorced her through verbal talaq 
and was not responsible to maintain her. He produced one witness who stated 
that husband had verbally divorced his wife. The Family Court accepted the 
husband’s plea, dismissed the wife’s suit and granted maintenance for the 
child only. However, the appeal court reversed this decision and granted 
maintenance to the wife. The husband challenged the appeal court decision 
before the High Court through a writ petition. The High court rejected and 
dismissed the petition. It held, “as the wife denied talaq, it was incumbent 
upon the husband to prove due fulfillment of the requirement of Section 7 and 
he failed to do so. It would be presumed that effective divorce had not taken 
place”114. 

Punishment for not giving notice to the Chairman after pronouncement of talaq: The 
law provides for punishment of simple imprisonment up to one year, or fine up to five 
thousand rupees or both for the person who contravenes the legal requirement to give 
notice to the Chairman after pronouncement of talaq and provide its copy to the wife115. 
     

6.3.  Talaq-i-Tafweez

If a wife is delegated right of talaq by her husband, she can terminate her marriage 
in the same way as a husband. She has to pronounce talaq upon herself on behalf of 
her husband and give notice of having done so to the Chairman of the Union Council 
in whose jurisdiction she is residing at the time of pronouncement of talaq.
 
Some critical issues which come up in cases of talaq by the husband have already 
been described in this section. In cases of talaq-i-tafweez, a few additional 
challenges also surface because of the Chairman’s lack of knowledge of the law, his 
attitude or objections raised by the husbands about the  conditions attached to the 
delegation of the right of talaq, if any. The examples given below illustrate some 
recurring issues in such cases.   
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Case Example - A wife, in exercise of her unconditional delegated right of 
divorce, sent notice of talaq to the Chairman. One month later, she was 
informed by the Chairman that her husband was not willing to divorce her and 
she should approach the Family Court, as he [the Chairman] could not grant 
her khula. The Chairman himself sent the case to the Family Court. 
The wife filed a writ petition in the High Court for a direction to the Chairman 
to proceed on her notice of talaq as per the law. The Chairman stated before 
the High Court that the husband appeared before him and he did not deny 
delegation of right of talaq to his wife. However, in his opinion the wife could 
not pronounce a divorce in any manner.
The Court remarked that the Chairman was oblivious of the legal position and 
declared his order without lawful authority. The Chairman himself stated 
before the Court that the time period of 90 days for reconciliation from the 
receipt of notice had expired, so no reconciliation between the parties could 
be affected. He undertook before the Court to issue the requisite documents 
regarding the receipt of notice and failure of reconciliation116. 

Case Example - A Chairman refused to proceed on wife’s notice of talaq, 
issued in exercise of her delegated right of talaq, because in his opinion a 
Christian wife of a Muslim husband does not have this right. Four years after 
the marriage, the Muslim husband specifically delegated the right of talaq to 
his Christian wife. The wife in exercise of this right, divorced herself on behalf 
of the husband and sent the notice of pronouncement of talaq to the 
Chairman. The Chairman on the basis of some legal advice informed the wife 
of his order of refusal to take cognizance of the notice served by her under 
Section 7 of the MFLO, 1961. The wife challenged the Chairman’s order through 
a writ petition before the High Court.
The High Court held117:  

The husband being a Muslim is governed by his own personal law in the 
matter of divorce. He had specifically delegated the right of divorce to his 
wife and thereafter she divorced herself in exercise of the delegated right 
of divorce. She did not do so in her own right but only on behalf of her 
Muslim husband to whom MFLO was very much applicable; 
The Chairman’s order of refusal to take cognizance of the notice of talaq 
sent by the wife was illegal and without lawful authority. The matter was 
sent back to him for proceedings in accordance with the law.

-

-
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Challenging the Validity of the Notice by a Wife: It is not uncommon for the husbands 
to question the validity of notice of talaq served by wife in exercise of her delegated 
right. In many instances the husbands even deny having ever delegated this right to 
the wife despite clearly being recorded in the registered nikahnama. The Chairmen 
often pronounce their decision based on either party's objection or carry out a fact 
finding exercise to determine if the right of talaq was duly delegated to the wife by 
the husband or was it a result of an interpolation in the nikahnama subsequently. 

A Chairman can only record an objection raised by either party in the Arbitration 
Council proceedings and is not authorized to render decision on the basis of an 
objection. 
 

Case Example 1: After service of notice to the Chairman by the wife in exercise 
of her delegated right of talaq, the husband raised an objection about the 
validity of the delegated right of talaq and jurisdiction of the Chairman. Later, 
the Chairman himself raised certain points in respect of the validity of the 
marriage between the parties, which was solemnized abroad. His objection 
was that the marriage was not reported to the consulate of Pakistan in the 
country of its solemnization. The Chairman directed the wife to approach a 
competent court of law. She challenged this order of the Chairman before the 
Karachi High Court.
The High Court held118:

The Chairman has no business of going into the niceties of the questions 
raised before him in respect of the validity of the marriage or the validity 
of talaq or the delegation of the right of pronouncement of talaq.
The maximum that the Chairman could do in the matter was to record the 
contentions of both the parties before him and then merely state whether 
he had been able to bring about reconciliation between the parties or 
whether the reconciliation efforts have failed.
In case the husband wanted to avoid the effect of Section 7 or to challenge 
the authority of talaq i tafwiz, then he should have obtained a declaration 
to the effect from a competent Court but not from the Chairman.  

•

•

•
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Case Example 2: A wife was delegated the right of talaq subject to the 
condition that she would exercise this right after consultation with the elders 
of her family. She served notice of talaq along with the original divorce deed 
to the Chairman. The divorce deed specifically mentioned that she had 
obtained permission from the family elders while exercising her right of 
divorce. The Chairman held some proceedings of the Arbitration Council and 
at the expiry of 90 days from receipt of notice made an order declaring the 
wife’s pronouncement of talaq and notice as ineffective and invalid. The 
reason given by the Chairman was that the condition subject to which the 
right of talaq had been delegated to the wife had not been fulfilled. The wife 
challenged this order of the Chairman before the High Court. 
The High Court’s Order: It was not within the jurisdiction of the Chairman to 
determine this question. He assumed the role of the Family Court and 
arrogated to himself the power to determine whether or not talaq pronounced 
by the petitioner was valid. It is unfortunate that while passing the order 
under challenge, the divorce deed was kept out of consideration by him. 
Furthermore, the petitioner wife had placed on record affidavits of her father, 
mother and uncle in support of her assertion that she had pronounced talaq 
with their permission. The Chairman’s order was set aside119. 

6.4.  Mubarrat

This is a form of dissolution of marriage through mutual consent of the husband and 
wife. Mubarrat occurs if the husband and wife mutually agree to divorce. The offer in 
a mubarrat form of divorce may proceed from the wife or the husband, but once it is 
accepted the dissolution is complete. The dissolution of marriage takes place 
through the mutual agreement of the parties and the husband is not required to 
pronounce talaq120. The parties can also mutually determine any conditions to 
dissolution of marriage. 
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121MFLO 1961, Sections 7 and 8. 
122Muhammad Nawaz versus Mst. Faiz Ilahi PLD 1978 Lahore 328; Princess Aisha Yasmin Abbasi versus Maqbool 
Hussain Qureshi PLD 1979 Lahore 241; Mst. Ghulam Fatima versus Abdul Qayyum PLD 1981 SC 460 and Kaniz Fatima 
versus Wali Muhammad PLD 1993 SC 901.
123See proviso added to Section 10(4) of the FCA, 1964. 
124In proviso to Section 10(4) the word Khula is not mentioned but Section 9(1)(b) gives its reference and states 
that this proviso relates to suit of dissolution of marriage on the basis of khula. 

Note: Though the notice to the Chairman is given under Section 8 read with 
Section 7 of the MFLO, Section 7 does not apply in the same manner as it 
applies in the case of notice of talaq. In case of talaq, the party serving the 
notice of talaq i.e. the husband or in case of delegated right of talaq the wife 
can revoke talaq, but in case of mubarrat one party alone, whether it is the 
husband or the wife, can revoke notice unilaterally122. If the parties reconcile 
within the given period, then the revocation has to be joint.   

Notice to the Chairman Union Council: In mubarrat form of divorce both parties are 
required to give a joint notice to the relevant Chairman of having agreed to dissolve 
their marriage through mutual consent. The notice is given under Section 8 of the 
MFLO read with Section 7. The Chairman is required by law to follow the same 
procedure as is in case of receipt of notice of talaq121. If during the stipulated period 
for reconciliation given in Section 7 of MFLO the parties reconcile, then the marriage 
continues.  

6.5.  Khula

Khula is a form of dissolution of marriage granted by the Family Court on a suit by 
the wife. The 2002 amendments in the Family Courts Act, (FCA), 1964 introduced a 
short, specific procedure for suits of dissolution of marriage on the basis of khula. 
The amended law also specified the amount of dower a wife is to return/surrender 
to the husband in case of khula. According to the amended law123 if reconciliation 
fails in a suit of dissolution of marriage on the basis of khula124, the Court shall:
1.
2.

pass decree for dissolution of marriage forthwith and;
restore to the husband the Haq Mehr received by the wife as consideration at 
the time of marriage.

It is to be noted that the amount of Meher (dower) to be returned by the wife is the 
dower received at the time of marriage, which is recorded in Column 15 of the 
nikahnama. If wife was not paid any amount of dower at the time of the marriage 
(nikah), then she does not have to return any. Dower paid in full or in part 
subsequent to the marriage does not fall in the category of dower to be returned if 
she obtains khula. 
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125See Section 10(5) of the FCA, 1964.
126See Section 10(6) of the FCA, 1964.
127Zahid Rahim versus Mst. Nighat Mushtaq PLD 2015 Lahore 216 and also see Mst. Robina Shamshad versus 
Muhammad Hafiz 2010 CLC 386.
128Javed Khan versus Sadaf Jameel and another 2017 YLR Note 369 [Sindh] decided on 11th March, 2015.

a.

b.

If there is any controversy about the amount of dower or its payment during khula: 
The Family Court is bound under the law to issue decree of khula on failure of 
reconciliation. The decree cannot be withheld because of any controversy about 
dower or any related matter. A recurrent issue in many cases that comes before the 
higher courts is whether the grant of decree of khula and restoration of dower to 
the husband are simultaneous acts or the Court can grant decree of khula 
notwithstanding any controversy about amount of dower or its payment to the 
wife. 

Amended Law on Khula in Punjab Province: In March 2015 the law on khula was 
again amended in the province of Punjab. The amendment was regarding the 
quantum of dower to be returned to the husband by the wife. According to the 
amended law, on failure of reconciliation in case of dissolution of marriage through 
khula, the Family Court shall immediately pass a decree of dissolution of marriage 
and:

may direct the wife to surrender up to fifty (50) percent of her deferred dower or 
up to twenty five (25) percent of her admitted prompt dower to the husband125. 
subject to the abovementioned provision, the Family Court shall direct the 
husband to pay the whole or a part of the outstanding deferred dower to the 
wife126. 

A division bench of the Karachi High Court examined this question and 
held127: 
A plain reading of the proviso shows that the legislature has envisaged the 
dissolution of marriage “forthwith” on failure of reconciliation; The part 
relating to restoration of dower comes after the word ‘and’ which makes 
the later part disjunctive. It is incorrect to suggest that restoration of 
dower is a condition precedent under the proviso.
In another similar case the Karachi High Court128 rejected the contention 
that without adjudicating the issues of dispute between parties the Khula 
decree could not be granted. The Court held that on failure of 
reconciliation, the Court has to pass the decree of khula and that other 
disputed issues can be decided later after the recording of evidence, The 
decree of khula, however, remains intact. 

Case Examples: 
1.

2.
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129Asif Shahzad versus Additional District Judge Muzaffargarh 2018 YLR 1682 Lahore [Multan Bench].
130Shazia Samad versus Malik Tariq Mehmood Akhtar 2015 MLD 2010 [Lahore].
131Farzana Shaheen versus Malik Muhammad Iqbal 1989 MLD 3888, Bashiran Bibi versus Muhammad Rafiq and 2 
others 1982 CLC 2000 where it was held that a decree on the condition of return of 5 toals of Gold or Rs.36000/ in 
the alternative is appealable. Also see Dr. Sarah Yousaf and others 2016 MLD 1802[Lahore]. 

Case Example of Punjab law on Khula after the 2015 amendment: 
A wife filed for recovery of dower, past maintenance, past and future 
maintenance for the minor daughter and her dowry articles along with a suit for 
khula. The Family Court decreed the wife’s suit for khula, partially decreed her 
suit for maintenance and granted her minor daughter’s maintenance from the 
date of institution of the suit till her marriage including rukhsati with a 10% 
annual increase on the principal amount. Future maintenance was subject to the 
change of custody of the minor. The claim of dowry was also granted. 
The main claim of deferred dower, consisting of gold ornaments weighing 2.1/2 
tolas and a house along with four walls constructed on land measuring 07 marlas 
to the extent of 50%, was decreed as per the 2015 amendment of the law in 
Punjab. The husband filed an appeal against this decision but it was dismissed.
The husband challenged the judgments and decrees of the two courts through a 
constitutional petition. He confined his challenge to the extent of a decree of a 
house along with four walls, constructed on land measuring 07 Marlas, in favour 
of the respondent to the extent of 50%. He contested that it was not part of the 
dower and pointed out that the plaintiff wife did not mention this as part of 
dower in her plaint. His challenge was rejected on the basis of documentary 
evidence of the plaint of the wife and the copy of the registered nikahnama. A 7 
marla constructed house along with four walls was specifically mentioned in 
column 16 of the nikahnama and the husband had signed the column, which he 
had admitted in his evidence. The Court referred to Section 10(5) of FCA, 1964 and 
held that the deferred dower was a liability of the husband, and was to be paid 
to the wife to the extent of 50% as per law. The writ petition was dismissed129.
The High Court, after reviewing Section 14 of the FCA and referring to earlier 
decisions of the High Court, held that the petitioner had discretion to file an 
appeal against the condition of return of dower attached to her decree of 
khula130.

Appeal against decree of khula: Section 14 of the FCA, 1964 mentions the nature of 
decision or decree of the Family Court which can be appealed. The decree of khula does 
not fall in the category against which an appeal can be filed. However, the higher courts 
in several decisions have held that a khula decree-holder woman has a right to 
challenge the same before the appeal court to the extent of conditions attached to the 
decree regarding return of benefits to the husband without impairing the integrity of 
the decree of dissolution of marriage131. 
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132Abdul Rashid versus Mst. Shahida Parveen 2013 YLR 2616 [Peshawar].
133Aurangzeb versus Mst. Gulnaz and another PLD 2006 Karachi 563.
134Dr. Akhlaq Ahmed versus Mst. Kishawar Sultana and  others PLD 1983 SC 169. See also Aurangzeb versus Mst. 
Gulnaz and another PLD 2006 563, Zahid Rahim versus Mst. Nighat Mushtaq and others PLD 2015 Lahore 216.

Case Examples: 
Court granted khula without any compensation when wife lived for many 
years with the husband: The Peshawar High Court dismissed the husband’s 
petition for restoration of dower in a khula case. The Court held that the wife 
lived for 16 years with her husband. She spent these years in agony. This was a 
sufficiently long, precious, and prime time of her young age with the husband. 
The Court referred to other judgments of the higher courts and wrote that in 
such a situation life spent by a wife with the husband can be taken as a 
consideration for khula132. 

Reciprocal benefits: The Karachi High Court, in a case, declined husband’s 
petition for restoration of dower amount of Rs.42,000. The Court held that the 
wife lived with the husband for over one and a half year. Such living can be 
treated as sufficient reciprocal benefit received by the petitioner husband for 
a dower of Rs. 42,000/ which is not a big amount these days133.

When dissolution is prayed on the basis of khula as an alternative: If a wife files 
suit for dissolution of marriage on any one or more grounds provided in the DMMA 
and prays for decree on the basis of khula in the alternative then the law on khula, 
as amended in 2002 and and then in Punjab in 2015, does not apply. The case goes 
through trial as per the procedure given in the FCA. In the case the trial proves the 
ground taken by the wife, marriage is dissolved on that ground. If she fails to prove 
her ground of dissolution, the Court can grant her decree of khula as per her 
prayer. When the khula is granted after trial, it is the discretion of the court to 
determine nature and quantum of compensation (called zar-i-khula), a wife has to 
make to the husband. The Court has power to grant khula even without any 
compensation. 

A khula decree is not affected by a wife’s failure to pay consideration: Higher Courts 
in many decisions have held that non-payment or non-return of benefits by the wife 
to the husband, ordered in consideration of khula by the court, does not effect the 
khula decree of the wife. The Supreme Court held it would only create civil liabilities 
upon the wife and would not have any effect upon the dissolution itself134.



80

135This ground was added through an amendment in the Muslim Family Laws Ordinance (MFLO), 1961. The MFLO 
has made a polygamous marriage without permission from the Arbitration Council a punishable offence.

6.6. Termination of Marriage under the
        Dissolution of Muslim Marriages Act,
        (DMMA) 1939 

This law provides grounds for dissolution of marriage to a woman married under 
Muslim Law. A woman’s entitlement to dower is not affected if she obtains a decree 
of dissolution of marriage on any of the grounds provided in this law. She remains 
entitled to her full dower.

a)  Grounds for dissolution of Muslim Marriage under the DMMA, 1939
Section 2 of the DMMA mentions the grounds on the basis of which a woman 
married under Muslim law can obtain decree of dissolution of marriage. The law 
does not only address a Muslim woman but any woman married under the Muslim 
law. This means that if a kitabia (woman follower of any of the revealed religions) is 
married to a Muslim man under the Muslim law, the ground for dissolution of 
marriage provided in this law would be available to her. These grounds are:
i.

ii.

iii.

iv.

v.

Whereabouts of the husband unknown for a period of four years: If a wife applies 
for dissolution of marriage on this ground, a notice is to be served regarding the 
heirs (as per the law of inheritance) of the husband. Their names and addresses are 
to be stated in the plaint and they shall have the right to be heard in the suit. The 
paternal uncles and brothers of the husband, if any, are to be cited as a party to the 
suit even if he or they are not heirs. If the court grants the wife a decree of 
dissolution of marriage on this ground, it shall not take effect for a period of six 
months from the date of its issuance. During this period of six months if the 
husband appears either in person or through an authorised agent and satisfies the 
Court that he is prepared to perform his conjugal duties, the Court shall set aside 
the said decree.
Non-payment of Maintenance: The husband has neglected or has failed to provide 
her maintenance for a period of two years;
Polygamy: The husband has contracted another marriage without obtaining 
permission from the Arbitration Council135;
Imprisonment of Husband: The husband has been sentenced to imprisonment for a 
period of seven years or more, however, no decree can be passed on this ground 
until the sentence has become final;
Failure of the Husband to Perform Marital Obligations: The husband has failed to 
perform, without reasonable cause, his marital obligations for a period of three 
years;
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136 Li’an with its title was inserted in DMMA though the Protection of Women (Criminal Law Amendment) Act, 2006.
137Gul Hassan versus Mst. Nasreen Akhtar and 2 others YLR 2014 Peshawar 1743.
138Khurshid Ahmad versus Attiya Nigar and 2 others CLC 1990 Peshawar 297.

vi.

vii.

viii.

ix.

Impotence: The husband was impotent at the time of the marriage and 
continues to be so. In such a case, the husband can make an application to the 
court before passing a decree for grant of a period of one year to satisfy the 
court that he has ceased to be impotent. If such an application is made by the 
husband the court shall grant him one year’s period and if he satisfies the court 
within this period that he has recovered, no decree shall be passed;
Insanity: The husband has been insane for a period of two years or is suffering 
from leprosy or a virulent venereal disease;
Underage Marriage: A wife, given in marriage by her father or other guardian before 
she attained the age of sixteen years, can repudiate the marriage before attaining 
the age of eighteen years, provided the marriage has not been consummated;
Li’an136: Li’an means where the husband has accused his wife of zina, and the 
wife does not accept the accusation as true.

x. Cruelty: The husband treats her with cruelty which means he:
habitually assaults her or makes her life miserable by cruelty of conduct even 
if such conduct does not amount to physical ill-treatment, or
associates with women of evil repute or leads an infamous life, or
attempts to force her to lead an immoral life, or 
disposes of her property or prevents her exercising her legal rights over it, or
obstructs her in the observance of her religious profession or practice, or
has more wives than one, does not treat her equitably in accordance with the 
injunctions of the Quran;

abo

a.

b.
c.
d.
e.

Dissolution on the ground of cruelty 
In common perception it is generally taken that cruelty means when there has 
been physical assault and torture but that is not the case. In DMMA many 
forms of cruelty have been described and it has been clearly mentioned that 
cruel conduct does not necessarily include physical assault. There are 
decisions of the higher courts in which different forms of cruel conduct have 
been recognised as ground for dissolution of marriage under the DMMA.           
In a case, the Peshawar High Court held that, “the respondent [wife] has 
sustained acute mental anguish and suffering by the reckless and careless 
attitude and conduct of the petitioner which entitled her for dissolution of 
marriage on recognized ground under the Muslim Marriages Act, 1939137.
In another case, the High Court held that the husband’s allegations of 
misappropriation of money against his wife amounted to “cruelty of conduct” 
within the meaning of clause related to cruelty in the DMMA, 1939138.  

xi. Any other ground: on any other ground which is recognized as valid for the 
dissolution of marriages under the Muslim law;
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•

•

shall not be effective until the expiry of ninety (90) days from the day its copy 
was sent by the court to the Chairman;
will be of no effect if within the period of ninety (90) days reconciliation is 
effected between the parties in accordance with the provisions of MFLO.

The Chairman on the receipt of the decree can neither raise any question himself 
nor give any decision on any objection raised on the decree by the other party141. 
These provisions of the FCA, 1964 along with application of Section 7 of the MFLO, 
1961 make it clear that the parties can reconcile within the time period given in the 
law or can remarry each other if the decree becomes effective142.  

The Court’s decree of dissolution of marriage to the relevant Chairman for 
reconciliation between the parties: The decree of dissolution of marriage on the 
basis of khula or any other ground is sent to the Chairman by the Family Court in 
order to constitute an Arbitration Council with the purpose of effecting 
reconciliation between the parties139. The Chairman has to adopt the same 
procedure as is in case of notice of talaq under Section 7 of the MFLO. According to 
Section 21(3)140 of the Family Courts Act (FCA), 1964, regardless of anything contrary 
contained in any other law, a decree of dissolution of marriage solemnized under 
Muslim law:

The following two grounds are also recognized under the Muslim law for dissolution 
of marriage: 
Ila: It literally means a vow of continence. When a husband abstains from sexual 
intercourse for a period of not less than four months in pursuance of a vow to that 
effect, he is said to have made Ila. If the husband does not resume cohabitation, the 
wife can file a suit for dissolution of marriage on this ground. 
Zihar: It means injurious assimilation. In law, it signifies a man comparing his wife to 
any of his female relations within such prohibited degree of marriage. If the husband 
likens his wife to some prohibited female relation and takes vow that henceforth he 
would treat her like such relation. The wife can file for dissolution of marriage on 
this ground. 

Appeal against the decision of the Family Court in case of dissolution of marriage:  
Section 14 of the Family Courts Act, 1964, provides for an appeal against a decision 
or decree of the Family Court. It bars any appeal against any decision or decree of 
dissolution of marriage granted on any of the grounds mentioned in the DMMA, 1939 
except for a decree given under Section 2(a) (viii). This clause reads as, “the husband 
habitually assaults her or makes her life miserable by cruelty of conduct even if such 
conduct does not amount to physical ill treatment”. 

139Decree is to be sent by the court to the relevant Chairman by registered post within seven days of passing. In 
Punjab after the 2015 amendments the decree is required to be sent by the court within three days of passing it 
(see Section 21-B of the Punjab Family Courts Act, 1964).  
140In Punjab it is Section 21-B of the FCA. 
141Mst. Shariffan Bibi versus Chairman Union Council Ram Thuman PLD 1994 Lahore 20. 
142Subject to the condition mentioned in Section 7(6) of the MFLO. 
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143Section 498-A of PPC. 
144Section 498-C of PPC.

  7. Succession and Inheritance 

7.1.  Gift or Hiba 

An adult sane person has full authority to gift his property. The elements of a valid 
and complete gift are as follows:
•
•
•

The donor’s (wahib) clear, expressed intention to gift; 
Donee’s (mohib alai) acceptance of gift directly or by someone on his/her behalf;
Transfer of possession of the property to the donee. At the time of making a gift, 
the donor should have full control and possession of the property being gifted.
 

There are many misperceptions about Muslim law of inheritance in Pakistan and till 
date local customary practices prevail in matters of inheritance, especially for 
women. The Shariat Act, 1962 and its subsequent amendments have made 
application of Muslim personal law mandatory in matters of succession and 
inheritance.  This law permits application of personal law meaning the law of the 
sect or school of thought of the parties concerned. In Pakistan in matters of 
succession and inheritance generally Hanifi law (by Suunis) and Jaffri law (by Shias) 
are applied. 

Depriving a woman from inheritance is a crime. It is a penal offence to deprive a 
woman from her right of inheritance. It carries punishment of 5 to 10 years 
imprisonment or rupees one million fine or both143. 

Marriage of a woman with the Holy Quran (traditionally known as Haq-Bakhshish) is 
also an offence. If a woman takes an oath on the Holy Quran to remain unmarried for 
the rest of her life or not to claim her share of inheritance, she is deemed to be 
married to the Holy Quran. Anyone who compels, arranges or facilitates such a 
marriage is liable to punishment of imprisonment from 3 to 7 years and fine of 
rupees five hundred thousand144. This form of marriage is often arranged to prevent 
women from taking their share in family inheritance.

In this section, the issues that often cause confusion in matters of inheritance are 
described, including what constitutes inheritance of a deceased (estate, property or 
ownership) and the status of Gift and Will in Muslim law. 
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7.3.  Legal Shareholders 

7.3.1. Share for Children of Predeceased Parents 

Section 4 of the MFLO grants share in inheritance to the children of predeceased 
parents from the inheritance of their grandparents. The law states “in the event of 
death of any son or daughter of the propositus before the opening of succession, the 
children of such son or daughter, if any, living at the time of succession opens, shall 
per stripes receive a share equivalent to the share which such son or daughter, as the 
case may be, would have received if alive”. 

7.2.  Will or Bequest 

An adult sane person has authority to make a will about his/her property up to the 
permissible limit in law.  A will is a legal declaration of intention of a Muslim with 
respect to his property which he desires to be carried into effect after his death. In 
simple words, it can be called transfer of ownership for no consideration to take 
effect after death. 

A will can be made up to one third of the total ownership. It is preferable to register 
the deed on which a will is written. 

A gift can be oral or in writing. It is preferable to register a gift deed under the 
Registration Act 1908 to avoid any complications subsequently.

Explanation: In certain situations direct possession of the gift by the donee is not 
required like if a husband gifts part of his property to his wife and the couple is 
living together and the husband continues to run the affairs of the estate gifted 
to his wife. In such a situation wife’s will be deemed to have constructive 
possession over the gifted property. The gift cannot be called incomplete 
because wife did not take its direct possession. 
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Case Example:  A man had two sons C and D. His married son D died in his 
lifetime leaving behind a son and a daughter and wife. At time of death of A his 
wife E and son C were alive. His predeceased son D’s wife, son F and daughter 
G were also alive. As per Section 4 of the MFLO, A’s grandchildren will get share 
in A’s inheritance equal to what their father D would have received had he 
been alive. This share will be distributed between D’s children as per the law 
of inheritance. 
The shares of A’s inheritance will be 1/8th to his widow E and from the 
remaining estate half to his alive son C and half will be distributed among the 
deceased son D’s children son F and daughter G. The son will get twice as 
much as his sister as per the law of inheritance.   

7.3.2. What is Included in Succession?  

7.3.3. Who is Included in the Heirs?   

The basic rule is the near one excludes the distant one. In determination of the heirs 
of a deceased, his/her personal status (married, single, divorced, widow or widower)  
and who the deceased has left behind in the vertical line (from ascendants and 
descendants) and the horizontal line (from siblings) are important factors.  

Heirs are divided in three categories or groups:
1. Sharers (hisa darrans): In this category are heirs who are entitled to fixed shares. 
Heirs falling in this category can be further divided into two sub groups:
(i) In the first sub group are those who get fixed shares in all circumstances and 
include father, mother, living spouse (husband or wife depending upon the sex of 
the deceased) and daughter if any; 

Succession or tarka (more familiar word in Urdu) is the property which was owned by the 
deceased at the time of his death. In other words, had the person not died, he/she 
would have been the owner of that property. All those benefits, for example rewards for 
services or from any scheme or any compensation, which come into effect on death of 
the deceased are not included in the estate for inheritance. These may include any 
reward or compensation from the government, employer, group insurance, etc. 

Amount from the provident fund, gratuity, pension and family pension (receivable 
during the lifetime of deceased) are included in property for inheritance. Any 
outstanding debt, compensation from any litigation, any legal right to sue or right to 
retribution (qisas) to which the deceased was entitled in his lifetime are inheritable by 
the heirs. 
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(ii) In the second sub group are those persons whose shares are fixed but will only 
become a heirs in the absence of other sharers. The law clearly lays out the 
hierarchy for this arrangement and can include paternal grandfather, paternal 
grandmother, granddaughter (son’s daughter) and great granddaughter in the same 
order, uterine brother or sister, full sister, consanguine sister.

Under all circumstances the shares of the persons falling in the first sub group are 
as follows:
i.

ii.

iii.

iv.

2. Residuaries (asbaat): These are heirs whose shares are not fixed and receive 
whatever is left after distribution of inheritance amongst the living sharers. 
Deceased’s male offspring falls in the category of residuaries and after division 
amongst the sharers, the entire inheritance goes to the son or sons as the case may 
be. A deceased person’s daughter is in the category of sharers and son is one of the 
residuaries, however, the amount of share is different. A son gets twice the share of 
the daughter. 
3. Distant Kindred: They get share in deceased’s inheritance only if there are no  
heirs falling in the first two categories or some are missing.

Note: A non-Muslim does not inherit from a Muslim. A murderer does not 
inherit from the person he/she has murdered no matter which category of 
heirs the murderer fall.

Expenses on deceased’s burial and paying of any debt upon him/her;
If deceased was a married man and his wife’s dower was outstanding against him, 
that is paid unless the widow relinquishes it with her free will and under 
circumstances recognized for it;
Maintenance for widow for the iddat period is taken out;  
If deceased made any will with respect to his/her inheritance that is dealt with;
After having done the above, as applicable, deceased’s remaining inheritance is 
divided amongst the legal heirs.

a.
b.

c.
d.
e.

1/8

Order of distribution of inheritance of deceased:

Father of deceased =     when the deceased has a living child or a living child of 
his/her son 
Husband of deceased woman = ¼ when there is a living child of deceased or a 
living child of deceased’s son and case of neither share will be ½ 
Wife of deceased man =      when there is a living child or a living child of a son, 
in case of neither share will be ¼  
Daughter  = ½  and in case of more than one daughters when there is no son of 
the deceased      is equally divided amongst daughters.2/3

1/6
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7.4.  Succession Certificate 

145See Section 6 of the Punjab Letters of Administration and Succession Certificates Act 2021. 

To claim an inheritance, a person has to prove his/her status as an heir through a 
succession certificate. This certificate is issued to legal heirs of deceased which 
establishes their ownerships of the deceased's movable and immovable assets, for 
example deposits in the bank, shares, certificates and bonds, stock and insurance 
amount, etc.

7.4.1. Who Issues a Succession Certificate? 

The Punjab Letters of Administration and Succession Certificates Act, 2021 has 
created facilitation units to obtain succession certificate/letters of administration 
from NADRA (National Database and Registration Authority). An application for 
issuance of succession certificate is presented at the designated units at NADRA 
offices.

7.4.2.  Requirements and Procedure to Obtain a Succession   
          Certificate  

Death certificate of the deceased;
List of the legal heirs and copies of their NICs (National Identity Cards);
Authorization if an application is made by a single legal heir on behalf of all 
others; and
Details of the movable and immovable property in respect to which the 
application is being submitted.

i.
ii.
iii.

iv.

An application for issuance of succession certificate can be made by all the heirs 
jointly or it can be moved by any one of them or and others can authorize 
him/her on their behalf. 
The application has to be filed at the notified NADRA office within whose 
jurisdiction the deceased ordinarily resided at the time of his/her death, or 
within whose jurisdiction any property or asset of the deceased is located. 
On the receipt of such an application, it will be processed in accordance with the 
FRC (Family Registration Certificate) maintained by NADRA.  
The following documents are to be appended with the application145:

1.

2.

3.

4.

The following factors guide the application process for obtaining a succession 
certificate: 
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Note: If there is a factual controversy about a legal heir, NADRA may refuse to 
process an application for a succession certificate and the applicants will have 
to resort to a Civil Court. A factual controversy includes an objection by legal 
heirs or by any claimant of legal heirship, any dispute which may arise in 
establishing the identity of legal heirs which is not resolvable by NADRA. Any 
other matter or a situation which requires recording of evidence or where at 
least one of the legal heirs is a minor also falls in category of a factual 
controversy.
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  8. Law on Enforcement of Women’s Property Rights 

The Punjab Enforcement of Women’s Property Rights Act 2021 provides measures for 
protection of women’s property rights and is not limited to an inheritance property.

8.1. If a Woman is Deprived of Ownership or
        Possession of her Property  

8.1.1. Procedure when No Case is Pending before a Court      

The Ombudsperson makes a preliminary assessment of the complaint.
If the matter requires further probe or investigation, the Ombudsperson will 
refer it to the concerned Deputy Commissioner (DC).
The DC will check the record of the case and, if necessary, can call the 
complainant or the opposite party, conduct a summary inquiry and submit a 
report to the Ombudsperson within 15 days of the matter being referred to him. 
After the receipt of the report from DC and findings of her own inquiry, the 
Ombudsperson calls upon the complainant and her adversaries to submit 
objections whether she may conduct a hearing and pass an order.
On conclusion of above mentioned proceedings if it is found that the 
complainant woman has been illegally deprived of ownership or possession of 
her property, the Ombudsperson directs the DC or a state functionary or any 
private person to take steps to restore or confer possession or title of the 
property to the complainant woman. 
The Ombudsperson can direct the SHO of a police station for assistance, if 
required for implementation of her orders.  
The DC is required to submit compliance report of the orders within seven days 
of issuance of such an order. 

a.
b.

c.

d.

e.

f.

g.

This law makes available the forum of the Ombudsperson, created under the the 
Protection against Harassment of Women at the Workplace Act, for relief in property 
disputes. A woman deprived of ownership or possession of her property by any 
means can file a complaint before the Ombudsperson. The aggrieved woman can file 
a complaint irrespective of whether a case is pending before a court. The only 
difference is in the procedure to be followed by the Ombudsperson in case it is 
being pursued by a court. Process to be followed in either situation is described 
below:
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8.1.3. Other Legislative Measures to Safeguard Women’s
          Inheritance Rights 

Legislative and administrative measures have been taken to safeguard women’s 
inheritance rights in Punjab since 2013. A law on partition of immovable property 
was introduced in 2013 and then also amended in 2015. Furthermore, through 
amendments in the Land Revenue Act of 1967, it was made mandatory for the 
revenue officer to initiate proceedings for the division of inheritance property soon 
after its transfer, even without application of any of the heirs. The fee for 
registration of transfer of inheritance property was abolished for women and 
District Inheritance Committees were formed to address/resolve complaints related 
to women's inheritance matters.

8.1.2. Procedure if the Matter is already Pending Before a Court

The same procedure of assessment of complaint is followed by the Ombudsperson 
as described above. If the Ombudsperson finds that no detailed probe or 
investigation is required, she will file a report before the court in which the case is 
pending recommending that the case is terminated or held in abeyance 
unconditionally, or subject to any other order of the court, she will seek permission 
to take further action under the Punjab Enforcement of Women’s Property Rights Act.

In case the Ombudsperson decides not to file a report before the court in which the 
case is already pending, she may advise the complainant woman to continue her 
case in the court.

If upon preliminary assessment or on receipt of the report from the DC, the 
Ombudsperson comes to conclusion that the matter requires in-depth inquiry, 
investigation or detailed recording of evidence, she will formulate a reference 
along with all the reports and materials collected and submit it to the concerned 
Civil Court. 



91

146Ghulam Ali versus Ghulam Sarwar Naqvi(Mst.) PLD 1990 SC 1.

Higher Courts orders to ensure women right to inheritance: 
The Higher Courts in their decisions have negated the technical grounds on 
which women are deprived of their shares in inheritance. The courts have 
issued directions for protection and preservation of women’s right to 
inheritance. The Supreme Court in a case of inheritance of a woman rejected 
the procedural technicalities to deprive woman from her share in inheritance 
and held146:
•

•

•

•

•

•

Women cannot be deprived of their inheritance on the basis of continuous 
adverse possession;
If any one heir has taken possession of the inherited property it will be 
deemed to be possession on behalf of all other heirs. Women cannot be 
excluded for not taking direct possession;
If women heirs are not recorded in the revenue record for some reason, it 
cannot deprive them from their share in inheritance. Revenue record and 
list of heirs are two different matters. Revenue record is the record of the 
land management but not the final record of the heirs in a case of 
inheritance;
The money spent on the marriages and other matters of the women in the 
family is not a substitute of their shares in inheritance. Neither such 
expenses incurred  can  be deducted from their shares in inheritance nor 
can they be  deprived of their inheritance for this reason;
Women who do not receive income from their inheritance property, if any 
due, cannot be understood as having forgone their share. There cannot be 
ouster without a demand and a refusal, or without a clear declaration.
The law of limitation for making a claim in inheritance does not apply for 
women in the same manner as for men (courts have condoned delays in 
such claims by women keeping in view their peculiar circumstances).
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147The schedule can be amended by the respective High Court of the province with the approval of the 
government. In Punjab the power to amend schedule is with the provincial government by virtue of the 2015 
amendments.  
148The belongings of child living with the mother provision is in Punjab only. 

  9. Family Courts 

For establishment of Family Courts, the Family Courts Act was enacted in 1964 
followed by framing of rules under this law in 1965. These Courts are established for 
the expeditious settlement and disposal of disputes relating to marriage and family 
affairs and for related matters. 

The jurisdiction of the Family Courts is set out in the schedule under Section 5 of this 
law147. From time to time, through amendments, there has been addition in the 
matters on which the Family Courts have exclusive jurisdiction. The schedule of 
Family Courts has two parts as given below:

Part 1 of the Schedule includes:
Dissolution of marriage including khula;
Dower;
Maintenance; 
Restitution of conjugal rights; 
Custody of children and the visitation rights of parents;
Guardianship;
Jactitation of marriage;
Dowry; 
The personal property and belongings of a wife and a child living with his mother148;
Any other matter related to the nikahnama (this provision is in Punjab only added 
through 2015 amendments).

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

a.
b.

cause of action wholly or in part has arisen, or 
parties reside or last resided together.

Part II of Schedule includes:
This part contains offences defined in the Pakistan Penal Code 1860 for situations 
where a person is a victim of the offence committed by his or her spouse. These 
offences relate to physical injury, wrongful restraint and wrongful confinement. 
Specific provisions which are included in this part are Sections 337-A (1), 337-F(1), 342, 
343, 344, 345, 346, 352, 509 of the PPC.

Territorial Jurisdiction of the Family Courts
Rule 6 of the rules framed under the FCA, 1964 describes territorial jurisdiction of the 
Court. The Family Court has jurisdiction to try a suit within the local limits of where the:
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CRIMES AGAINST WOMEN AND GIRLS AND THE
CRIMINAL JUSTICE PROCESS

Learning Outcomes

  1. Introduction to Criminal Justice System

The Criminal Justice System is a system of law enforcement designed to deal with 
the commission of crimes. This system generally describes offences, punishments, 
procedures and ways to punish perpetrators who commit offences.

Major laws in relation to the Criminal Justice System in Pakistan are:
i.

ii.

iii.

Pakistan Penal Code (PPC) 1860: defines different offences and provides their 
punishments;
Code of Criminal Procedure (CrPC) 1898: describes the powers, functions, 
jurisdiction and functional procedures of the Police, Courts and other agencies 
and functionaries under this Code and 
Qanun-e-Shahadat Order (QSO) 1984: describes the nature of evidence required 
and the procedure for submission of evidence in a criminal case. 

a.
b.

c.
d.
e.
f.
g.

Overview of the criminal justice system including an introduction to major laws; 
Crimes and police powers to register and investigate cases and procedure for the 
registration of a criminal case;
Police powers to arrest and rights of the accused; 
Special provisions and safeguards for the arrest and body search of women;
Remand, special provisions for the remand of accused arrested women;
Bail of accused and related matters and;
Jurisdiction of courts to take cognizance of an offence.

SECTION C

This section will covers the following topics:
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149To see which PPC offence is cognizable and which is non-cognizable, refer to Schedule II under the CrPC. 
 

  2. Crimes, Police Powers and Functions

The offences mentioned in the PPC or in any other law are divided into two 
categories with respect to the police’s authority to register and investigate a case. 

2.1.  Specific Crimes against Women in the 
        Pakistan Penal Code 

The following table provides a list of specific crimes against women and girls 
including harassment, sexual violence, forced marriage and corresponding 
punishments as defined in the Pakistan Penal Code (PPC) 1860. 

354

354-A

509

371-A

371-B

496-A

376

Imprisonment for up to 2 years or fine 
or both

Death sentence or imprisonment for 
life and fine

Imprisonment for up to 3 years or up to 
Rs. five hundred thousand/ fine or both

Imprisonment for up to 25 years and 
fine

Imprisonment for up to 25 years and 
fine

Imprisonment for up to 7 years and fine

Death sentence or imprisonment for 10 
to 25 years or imprisonment for the 
remainder period of his natural life and 
fine

Assault or criminal force to outrage 
modesty of a woman 

Assault or use of criminal force and  
stripping off a woman’s clothes in 
public 

Insulting modesty or causing sexual 
harassment

Selling a woman for the purpose of 
prostitution

Buying a woman for prostitution

Enticing or taking away or detaining a 
woman with criminal intent

Rape

PPC
Section Nature of Offence Punishment

i.

ii.

Cognizable offences: These are offences in which the police has the power to 
register a case, called registration of a FIR (First Information Report). These are 
serious offences, mostly punishable with imprisonment of three years or more 
including cases of serious hurt like burning through kerosene oil or other corrosive 
substances, rape and attempt to rape. 
Non cognizable offences149: In this category of crimes, the police can enter a 
complaint in roznamcha (daily diary) but can neither investigate nor arrest the 
accused without permission from the Magistrate of the relevant area. The entry of 
such a case in the police station is commonly referred to as ‘rapt darj hona’. 
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375 A

376 A

376(3)

376 (4)

377-B

498-B

498-C

310-A

365-B

Death sentence or imprisonment for 
remainder period of natural life or 
imprisonment for life and fine  to each 
offender

Imprisonment up to 3 years and fine

Death sentence or imprisonment for 
life and fine

Death sentence or imprisonment for 
life and fine

Imprisonment for 14 to 20 years and 
fine of Rs. 1 million

Imprisonment for 5 to 7 years and Rs. 5 
lac fine if the woman is under 16 or a 
non-Muslim 5 to 10 years imprisonment 
and Rs. 1 million fine

Imprisonment for 3 to 7 years and Rs. 5 
lac fine

Imprisonment for 3 to 7 years and Rs. 5 
lac fine

Imprisonment for life and fine 

Gang rape

Disclosure of identity of victim of rape, 
sexual abuse, stripping naked without 
order of concerned police official, 
court or authorization of victim or 
his/her natural guardian in case of 
minor victim. 

Rape of a minor or a woman with 
mental or physical disability

Rape by a public servant, police officer, 
doctor, jailor taking advantage of their 
official position

Sexual abuse of a person under 18 
years of age
 
Coercing or compelling a woman in any 
manner to enter into marriage

Compelling or arranging or facilitating 
marriage of a woman with Holy Quran

Giving a female in marriage or 
compelling her into marriage as badal 
e sulh, wanni or Swara

Kidnapping, abducting a woman to 
compel her for marriage 

2.1.1. Compoundable and Non-Compoundable Offences

Another classification of offences is between compoundable and 
non-compoundable offences. In compoundable offences, the opposing parties can 
mutually reach a compromise or the affected party can pardon the accused. Section 
345 of the CrPC provides a list (in the form of a table) of offences which are 
compoundable. The table is split into three columns, the first column mentions the 
nature of offence, the second column provides the corresponding section of the 
offence in the PPC and the third column lists persons authorized to give effect to 
the compromise. In the offences mentioned in Section 345(1), the parties can reach 
a compromise on their own without the permission of the concerned court. 
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150See Section 338(E) PPC read with Section 345, CrPC. 
151See Section 154, CrPC.
152Under Section 200 of the CrPC.  

2.2.  Registration of a Criminal Case 

2.2.2. Complaint before the Magistrate   

2.2.1. Registering Complaint for a Non-Cognizable Offence  

In case of a non-cognizable offence, the information relating to the occurrence of 
the offence is entered into the daily diary (roznamcha) and the informant is referred 
to the Magistrate to take permission for the registration of the complaint. 

For offences mentioned in Section 345(2), permission of the Court is required if the 
parties choose to compromise. A compromise can be reached with or without 
compensation. The matter of compromise between the parties or pardon by the 
aggrieved party is placed before the Court and the Court has the power to accept or 
reject it. The Courts inquire if the compromise is reached out of free will and without 
any duress, pressure or coercion. A compromise can be reached at any stage, before 
the start of trial or after conviction or after exhausting all remedies including appeal 
and revision available to the accused.

All offences related to physical hurt are compoundable. Murder except for honour 
killing150 is compoundable. While a murder in dacoity falls in the category of haraba 
which is not compoundable (except burn cases punishable under Section 336 B of PPC).  

Information relating to the occurrence of an offence can be provided orally or in 
writing to the officer in charge of a police station (SHO). If the information prima 
facie (on the face of it) relates to a cognizable offence, the SHO is bound to register 
it. The information provided is required to be read out to the person giving it and 
signed by him/her151. This is referred to as registration of a First Information Report 
(FIR)(see Annexure 3 for a copy of a FIR).  

When a matter relates to a non-cognizable offence, one option is to file a complaint 
(in Urdu called istikhassa) before the Magistrate152 in whose territorial jurisdiction 
the offence is alleged to have occurred. This complaint can be filed verbally or in 
writing. If the complaint is filed verbally, the complainant is examined under oath by 
the Magistrate. The substance of examination is reduced to writing, signed by the 
complainant and also by the Magistrate. If the complaint is admitted, the 
respondent is summoned (ordered to be present) or a warrant is issued for the 
accused’s arrest depending on the nature of the case.  
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153An officer of the rank of Deputy or Assistant Superintendent of Police is posted as SDPO. Section 551 of CrPC 
empowers police officers superior in rank to a SHO to exercise same powers throughout the local area of their 
jurisdiction as are powers of a SHO. 
154All Sessions Judges and on their nomination Additional Sessions Judges are Ex-officio Justices of Peace and 
are empowered under Section 22-A (6) to issue appropriate direction to police on a complaint of 
non-registration of a case or on neglect, failure or excess committed by a police official.  
155Section 54, CrPC. 

2.2.3.  Police Refuses to Register a Case

a.

b.
c.

d.

e.
f.

Bring it to the attention of the senior police officials responsible for supervision 
e.g. the Sub Divisional Police Officer (SDPO)  in whose subdivision/circle the 
police station falls153; 
File an application at the office of the District Police Officer (DPO);
File an application at the Public Complaint Redressal Centres of the police, 
established for public complaints;
Lodge a complaint at the Inspector General Police (IGP) complaint centre by 
sending a text message on its helpline 1787;
Make an application before the Ex-officio Justice of Peace (JOP)154; or 
If none of the abovementioned remedies provide relief, a writ petition may be 
filed before the High Court to obtain a direction for registration of the case. 

2.3.  Arrest 

2.3.1. Police Powers to Arrest   

The police have the power to arrest a person without a warrant from a Magistrate in 
certain situations155, including any person:

who is concerned with the commission of a cognizable offence or; 
against whom a reasonable complaint has been made or credible information 
has been received, or a reasonable suspicion exists of him being concerned with 
the crime;
who obstructs a police officer in execution of his duty, or who has escaped or 
attempts to escape from lawful custody;  
who is a proclaimed offender (commonly known as ‘ishtiharri’);
in possession of housebreaking implements/tools without lawful excuse;
for whose arrest a requisition has been received from another police station. 

 

O
O

O

O
O
O

If the police refuse to register a case, the aggrieved complainant can seek redress in 
the following ways:
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156Rights of an arrested accused mentioned here are given in Fundamental Rights and CrPC. 
157Mst. Razia Shaheen versus The State PLD 1997 Lahore 659. 
158Article 10 of the Constitution and Section 340 CrPC. 
159Article 10 of the Constitution and Section 61 of CrPC. 
160Article 10 of the Constitution and Section 167 of CrPC.

 

Direction of the Supreme Court relating to the arrest of accused persons: The 
Supreme Court has directed the police to not arrest an accused unless there is 
reasonable evidence against him to prove his involvement in the alleged 
offence.  
The Inspector General (IG) of the Punjab Police issued a Standing Order giving 
guidelines to police officers with reference to the Supreme Court’s direction 
mentioned above regarding exercising caution when arresting accused persons. 
These guidelines direct SHOs of police stations to:
i.   use their powers to release an accused on his own bond (ref. Section 169 CrPC),
ii.  in case of bailable offences grant bail and not detain an accused, and;
iii. in case of non-bailable offences if there is clear evidence on record showing 
the accused’s lack of involvement in the commission of offence, he/she be 
released on bail.
This Standing Order further asks police officials to exercise these powers justly, 
impartially, logically and carefully, for the benefit of the public and to reduce 
the undue burden placed on the judiciary.   

•

•

•

•

•

•

It is a fundamental right of an accused person to be informed of the charges 
levied against him/her. Therefore, the Police cannot seal the FIR157 or withhold the 
information held within from the accused. It is the right of an accused to know 
the charge and take lawful measures for his protection including applying for bail 
before arrest if permissible under the law; 
In bailable offences, the accused has the right to be granted bail as a matter of 
right excluding exceptional circumstances; 
Every arrested accused person has the right to be defended by a counsel of 
his/her choice158; 
An arrested person must be produced before a magistrate within 24 hours of 
such arrest159;
An arrested person’s detention in police custody beyond 24 hours without the 
order of a Magistrate is illegal160; 
An accused person is entitled to the right to fair trial and due process in 
determining the criminal charge made against him;

2.3.2.  Rights of an Accused Under Arrest and During Detention156  

Accused persons are entitled to certain rights that must not be compromised or 
violated at the time of arrest or during detention. These rights include: 



i.

ii.

iii.

iv.

Investigation of a female not in police custody can only be done in the presence 
of a female police officer and a family member or a relative.
A female cannot be detained in the police station for longer than the time 
required to record her statement, which must be given voluntarily. 
No female will be brought to or kept in the police station for investigation 
between sunset and sunrise. 
No female can be summoned to the police station without the registration of a 
case, whether she is a complainant, accused or a witness.

Safeguards for Investigation of Females other than those under Arrest:
The Police Rules, 1934 provide safeguards for the investigation of a female not in 
detention or under arrest, which include:
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161See Rule 26.18 A of, Police Rules, 1934.
162Section 52, CrPC.

•

•

•

•

•

2.3.3. Safeguards related to the Arrest and Detention of a Female
          Accused  

•

•

•

An accused female cannot be arrested by a police official less than the rank of an 
Assistant Sub Inspector (ASI) barring exceptional circumstances161. The presence 
of a female police official is mandatory during the arrest of an accused female. 
If it is necessary to carry out a body search of an accused female, it can only be 
conducted by a female officer who must strictly adhere to principles of decency 
and not violate the accused’s dignity162;
An arrested female must be produced before the Magistrate as soon as possible 
after her arrest to obtain an order for her judicial custody.

In addition to the abovementioned rights of an accused or an arrested accused, the 
law provides for additional safeguards for the protection of accused females at the 
time of arrest and during detention. These include:

An accused person cannot be punished for an act that was not punishable at the 
time of its occurrence;
Upon conviction, an accused person cannot be given a penalty that is greater or 
different from the penalty of the offence prescribed by the law in force at the 
time of the commission of the offence;
An accused person cannot be prosecuted or punished for the same offence more 
than once and, therefore, is protected from double jeopardy;
An accused person cannot be compelled to bear witness against himself/herself, 
and;
An accused person cannot be subjected to torture to extract evidence.
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2.4.  Remand 

In simple words, remand of an accused means committing him in custody. The police 
cannot keep in custody an arrested accused beyond 24 hours from the time of his 
arrest. After this period the accused is to be produced before a Magistrate for 
further orders regarding his custody.  The Magistrate can remand the accused in 
police custody163 if he is satisfied with the reasons given by the police for the need 
for further custody of accused for investigation or send him to jail under judicial 
custody.   

Remand is a very important stage in criminal proceedings during which the accused 
is entitled to a number of rights. Section 167 of the CrPC regulates remand 
proceedings of an arrested accused during the first 15 days of his/her arrest164. 
Further directions relating to remand have been given in the High Court Rules and 
Orders and may also be found in several decisions of the higher courts165.  These 
safeguards and directions are as follows:
i.
ii.

iii.
iv.

v.

vi.

vii.

An order of remand for an accused is a judicial order.
The physical presence of the accused is mandatory in remand proceedings. 
Remand cannot be granted in the absence of an accused166. 
The remand proceedings are held in open court.  
During the first 15 days167, a Magistrate can authorize the detention of the 
accused in judicial custody liberally but shall not authorize his/her detention in 
the custody of the police except on strong and exceptional grounds and that 
too for the shortest possible period.
The Magistrate authorizing the police custody of an accused (commonly called 
police remand or physical remand) shall record reasons for the grant of such 
remand168.
The Magistrate shall forward a copy of the remand order alongside his reasons 
for granting the order to the concerned Sessions Judge169.
Before granting police remand, the Magistrate shall ensure that sufficient 
evidence has been collected by the police to raise suspicion about the 
accused’s involvement in committing the offence and further evidence will be 
obtained after the remand is granted.

163An accused can be remanded in police custody for a maximum of 14 days. 
164After lapse of 15 days, Section 344 CrPC is the regulatory provision for remand. 
165See cases Ghulam Sarwar and another versus The State [1984 PCr.LJ 2588], Syed Mohsin Ali Shah versus The 
S.H.O., Police Station Garh Maharaja [1995 MLD 771] and Muhammad Jilani versus The State and another [2001 YLR 
435], The State versus Nasir Javed Rana, Civil Judge 1st Class/magistrate Section 30 Rawalpindi [PLD 2005 SC 86].  
166Supreme Court took action against the magistrate on this issue and took away his judicial powers. See The 
State versus Nasir Javed Rana, Civil Judge 1st Class/magistrate Section 30 Rawalpindi [PLD 2005 SC 86].
167of arrest of an accused.
168See Section 167(3), CrPC. 
169See Section 167(4), CrPC and under Section 439-A CrPC the Sessions Judge has the power of revision of an 
order of remand passed by a Magistrate. Also see Mst. Allah Rakhi versus Senior Superintendent of Police 
Faisalabad & 3 others 2000 [PCrLJ 1576]. 
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170Magistrate at remand stage can direct police to amend, delete or substitute charges in the FIR, see Munir 
Aftab versus The State and others 293 [Lahore].
171Mst. Khatoon Bibi versus The State and 2 others [2021 PCrLJ 593] [Lahore (Multan Bench)] decided on 21st 
May, 2020.  

viii.

ix.

x.

xi.

xii.

xii.

xiv.

The Magistrate shall give the accused the opportunity to raise an objection, if 
any, to the order of remand.
The Magistrate shall record the objection raised by the accused and shall give 
reasons if rejecting the objection.
The Magistrate shall examine the police file before deciding the question of 
remand170.
If no further investigation was conducted by the police after the existing 
remand, the Magistrate shall refuse to grant further remand/adjournment.
If the police’s request for police remand of the accused is only to verify his 
statement or to record his/her confession, a Magistrate should refuse police 
remand and instead send the accused to judicial custody. 
If an accused has been presented before a Magistrate to record his 
confessional statement and he/she refuses to confess to the allegations or 
makes a statement that is not in favour of the prosecution, the accused shall 
not be ordered to be put in police custody by a Magistrate. 
In all petty offences in which the police requires further time to complete the 
investigation, the accused should be sent to judicial custody.  

Case Example: Lahore High Court ordered compensation for illegally detained 
persons in police station who are held without an entry of their arrest and 
those who have not been produced before a magistrate within 24 hours of 
their arrest171 - A habeas corpus petition was filed for the recovery of three 
person allegedly illegally detained in the police station. According to the 
grievance voiced in the petition, three persons were picked up from their 
house by a SHO and constable. Later, the same police officials again visited 
the house of the detained persons and took the son of the Petitioner with 
them, who was then released on payment of bribe/illegal gratification. The 
police constable also allegedly took thirty goats of the Petitioner. The Court 
ordered the bailiff to recover the persons alleged to be illegally detained. The 
bailiff submitted a report of his visit to police station before the court.
According to the bailiff’s report, the three persons named in the petition were 
found incarcerated in the lockup and they informed the bailiff that they had 
been present at the police station for the last four days but had not been 
produced before any court till now. They further corroborated that they were 
brought to the police station along with thirty goats. 
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It was further alleged that the police constable (named) in addition to 
physically torturing them, also abused the women in their house. On the 
bailiff’s inquiry, the police station clerk responded that the daily 
diary/rozanamacha was not being maintained as a Register and all the 
requisite entries were incorporated in a computer at the Front Desk. The bailiff 
was further informed that the three detained persons were arrested in 
connection with two FIRs registered related to cases of theft but no record 
was produced despite the bailiff’s repeated requests.
The SHO appeared before the High Court and stated that the three persons 
were detained because two FIRs had been registered against them at the 
police station. He further said that the arrest of the detainees had been 
recorded in the computerized daily diary/rozanamacha. On the Court’s 
scrutiny, it emerged that the daily diary/rozanamacha was not being 
maintained as a manual register as per the requirement of Rule 22.48 of the 
Police Rules, 1934 and instead all requisite entries were being made 
electronically. The Court held:
•

•

•

Any criminal investigation or other proceedings carried out in absolute 
disregard of express provisions of law can by no stretch be termed as 
within due process, thus are violative of Article 10-A of the Constitution as 
well. The SHO was directed to pay Rs.20,000/- to the detenus as 
compensation whereas the Constable, due to excessive arbitrariness 
exercised in the case, was directed to pay Rs.40,000/- to the detenus as 
compensation for illegal entry and maltreatment of the females in the 
house.
The Court directed Deputy Director Anti-Corruption, D.G. Khan to probe 
into the assets of the constable and, if found to be beyond the known 
source of his income, then to undertake relevant proceedings against him. 
The concerned DPO was directed to arrange transfer of the Constable 
outside of Multan Division and to ensure that at least for the next two 
years the Constable is not posted at a place where he was likely to interact 
with the general public.
The Court set the detained persons at liberty without the need to sign 
bonds as their arrest was found to patently illegal and without any 
convincing incriminating evidence.

The Court directed for a copy of the order to be sent to the Inspector General 
of Police, Punjab to ensure that: 
-

-

Station Diaries in all Police Stations are maintained in accordance with 
22.48 of Police Rules, 1934 and Article 167 of the Police Order, 2002.
In accordance with Article 10 of the Constitution, grounds of arrest must be 
provided to every accused immediately after taking him in police custody.
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172Inayat Ullah versus Station House Officer 2000 YLR 2932 [Lahore].
 

•

•

•

A female accused must be produced before a Magistrate as soon as possible 
after her arrest. She cannot be kept in police custody overnight unless an order 
of physical remand is given by a Magistrate.
The Magistrate also shall not, except in a case involving murder or dacoity, 
authorize the detention of a female accused in police custody. If a Magistrate 
orders physical remand of a female accused in a case involving murder or dacoity, 
such an order must include reasons in writing why this is necessary.
The police officer conducting the investigation shall interrogate the accused 
female in the prison in the presence of an officer of the jail and a female Police 
Officer.

Section 167 of the CrPC also provides directions for the remand of a female accused.
These are: 

-

-    

Inspections of all police stations be conducted in terms of Chapter-XX, Rule 
5 of Police Rules, 1934.
Appropriate steps be taken for educating the police personnel in the 
province in accordance with Articles 10  and 11  of CAT regarding torture 
during custody, interrogation, arrest, detention or imprisonment etc.

Case Example: Lahore High Court ordered the registration of a criminal case 
of illegal confinement against police officials172 - In a habeas corpus petition, 
the Court’s deputed bailiff found the detenue in illegal confinement with a 
dislocated shoulder allegedly caused by hanging from a rope. On the bailiff’s 
inquiry, the Head Moharrar and another official were observed to be ignorant 
about the confinement of the detainee. It was found that some other police 
officer had arrested him but neither was the arrest entered in the police 
station record nor was the detainee produced before a Magistrate. It 
transpired that the detainee was taken into custody in a criminal case on the 
basis of a supplementary statement of the complainant.   
The High Court ordered the registration of a case for illegal confinement 
against the concerned police official, directed the investigation of the case 
registered against the detainee for which he was arrested to be carried out by 
a DSP and Registrar Judicial of the High Court be informed of its results within 
two months. 
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Note: If an accused female is to be detained under police remand (custody) by 
the Magistrate, she cannot be detained in the police station in the absence of 
women police officers.

•

•

•

•

•

The officer in charge of the prison shall make appropriate arrangements for the 
admission of the investigating police officer into the prison for the purpose of 
interrogating the accused female.
If for the purpose of investigation, it is necessary to take the accused female out 
of the prison, permission will be required from a Magistrate. The application for 
permission can be filed by the SHO or the investigation officer not below the rank 
of Sub Inspector.
If a Magistrate grants permission and allows for the accused female to be taken 
out of prison for the purpose of investigation, he/she will record the reasons for 
such permission in writing.
When the accused female is taken out of prison, she shall be accompanied by a 
female police officer appointed by a Magistrate,
The accused female shall not be kept out of the prison under police custody 
between sunset and sunrise.

•

•

•

A juvenile must be informed of his legal rights by a lawyer within 24 hours of 
being taken into custody174.
A juvenile can only be interrogated by a police officer not below the rank of a Sub 
Inspector under the supervision of a SP or DSP.
The investigation officer shall be assisted by a probation officer or a social 
welfare officer. 

2.5.  Rights of an Accused Juvenile 

Inform the guardian of the juvenile, if found, of such arrest and the Juvenile court 
before which the arrested juvenile will be produced,
Also immediately inform the concerned probation officer.

173See Section 5(1) of Juvenile Justice System Act, 2018. 
174See Section 3(2) of Juvenile Justice System Act, 2018.

This sections lays out the rights of a male or female juvenile accused. An arrested 
juvenile has to be kept in an observation home and incharge of a police station 
(SHO) is required to173:
i.  

ii.  

In addition to above:
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175See Section 17 of the Juvenile Justice System Act, 2018.
176An offence with punishment of less than three years imprisonment is a minor offence and an offence with 
punishment of 3 to 7 years is a major offence. 
177For bail of a juvenile, see Section 6 of Juvenile Justice System Act, 2018. 

2.6.  Bail 

In simple words, bail is the temporary release of an accused person on the condition 
that the accused will appear in court when required.

The right to liberty is a fundamental right and no accused can be confined in 
detention without reasonable evidence showing his/her involvement in the 
commission of an offence. The PPC and other laws divide offences into two 
categories, bailable and non-bailable: 

•

•

•

No female juvenile can be arrested or investigated by a male police officer or 
released on probation under supervision of a male officer. A female juvenile can 
only be kept in a Juvenile Rehabilitation Centre established or certified 
exclusively for female inmates175. 
A juvenile shall be released on bail with or without surety by the Juvenile Court. 
A juvenile may be granted bail176 in both minor or major offences177.
A juvenile more than 16 years of age arrested or detained for a heinous offence 
may not be released on bail by the court if in the opinion of the court there are 
reasonable grounds to believe his involvement in the commission of the offence. 

•

•

•

•

In bailable offences, bail is to be granted to an accused as a matter of right and 
an accused cannot be arrested in the first instance unless there are compelling 
reasons for the police to take such a step. 
In non-bailable offences, an accused can apply for bail before the court. 
Following a tentative assessment of the nature of evidence gathered by the 
investigation against the accused, the court can grant or refuse bail. 
An accused in judicial custody can apply for bail if his trial is delayed and 
prolonged and he is not responsible for the delay. In offences not punishable with 
death, the time period after which this provision can be availed is continuous 
imprisonment exceeding one year and for a woman accused it is exceeding six 
months. In offences punishable with death, the time period of imprisonment is 
exceeding two years and for a woman accused it is imprisonment exceeding one 
year.    
An accused can apply for bail before arrest if the case against him/her is false 
and the police have acted mala fide.



106

178Mst. Afshan Bibi versus The State [1998 SCMR 6]. 

2.6.1. Bail Surety   

A surety is a person that guarantees the defendant will attend his or her court 
hearing after bail is granted. The surety gives financial guarantee/executes a bond 
for specific amount for which he liable in case the accused does not show up in 
court. 

The law provides “relaxation” to women accused in bail matters but often accused 
women face challenges in providing a bail surety. In a case, the High Court granted 
bail to an accused woman but on a condition that she would only be released if the 
bail bond was furnished by her father. The Supreme Court set aside this order and 
held that it is well settled and established that the accused person can be released 
on bail based on the strength of surety provided by her/him. The Supreme Court 
said that the counsel appearing on behalf of the State was unable to support its 
assertion with law that the High Court was authorized to impose any condition/s on 
the release of the petitioner on bail178. 

is required to join the investigation,
must not destroy or conceal evidence,
is to produce evidence in his/her defense during investigation, 
should not to resist or attempt to escape arrest,
must not to intimidate or threaten the complainant or any witness of the crime,
must follow the stipulated procedure during the trial and not cause any delays.

O
O
O
O
O
O

•

•
•

if the case against an accused person is false they can pursue legal options 
including obtaining bail before arrest,
in the case of an arrest, the accused can apply for bail after arrest,
if an accused is released on bail, they must not violate the conditions of bail. 

• An accused person:

2.7.  Responsibilities of an Accused 

The previous sections have explored the rights of an accused at great length. The 
following section highlights and explains the responsibilities of an accused.

Note: Failure to comply with her/his responsibilities can result in arrest of the 
accused or cancellation of his bail as the case may be. 
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179See Section 177 of the CrPC. 
180In your district. 
181A Magistrate is empowered under Section 30 of CrPC to try all cases other than ones that are punishable with 
a sentence of death.
 

2.8.  Jurisdiction of a Court in a Criminal
        Offence 

At the district level, the highest court for criminal cases is the Sessions Court, which 
is headed by a Sessions Judge, and the Magistrate courts are subordinate to it. An 
offence is tried by a court in whose limits of jurisdiction it takes place179. The 
jurisdiction of a court to try a criminal case is determined on two grounds, its 
geographical jurisdictional limit and the quantum of the punishment of the 
offence180. 

The Magistrate First class has the power to give a maximum punishment of three 
years imprisonment181. The Sessions Court can try cases carrying higher 
punishments including the death sentence.  
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182The Parliament meaning the National Assembly and the Senate can enact law for the entire country on the 
subject matters included in the Federal Legislative list in the Constitution. For the areas not falling in any of the 
provinces like Islamabad Capital Territory (ICT) the parliament can enact laws on all the issues. 
183See Khyber Pakhtunkhwa Domestic Violence against women (Prevention and Protection) Act, 2021, The 
Balochistan Domestic Violence (Prevention and protection) Act 2014, The Sindh province has The Domestic 
Violence (Prevention and Protection) Act, 2013.
184See Section 2(r) of this law.  
185The definition given in Section 2 (h) has used words defendant and aggrieved. Defendant means against whom 
complaint is made and aggrieved under this law is a female who has been subjected to violence by the defendant.
 
 

  3. Laws and Mechanisms on Protection of Women
      against Violence 

1.
2.
3.

Laws related to protection and prevention of domestic violence;
Law on protection against harassment at workplace; and
Laws on sexual violence including rape. 

To combat various forms of gender based violence, especially violence against 
women, multiple laws have been enacted at the federal and provincial level. The 
federal laws182 apply to the entire country and the provincial laws to respective 
provinces. The laws discussed here are:

3.1.  Laws on Domestic Violence 

Each province has its own law on the prevention of and protection against domestic 
violence183. In the province of Punjab, the Punjab Protection of Women against Violence 
Act, (PPWVA) deals with different forms of violence against women including domestic 
violence. 

PPWCA 2016 defines 'violence'184 as any offence committed against the human body 
of a female, including abetment, namely domestic, sexual violence as well as 
psychological and economic abuse and stalking or cyber crime. 

Domestic Violence: Under this law, it is violence perpetrated by a person towards a 
female who is living or has lived in a house with him/her and they are related to each 
other by consanguinity, marriage or adoption185.
  
Economic abuse: As per this law, economic abuse means denial of food, clothing and 
shelter by the defendant to the aggrieved person [female] who are in a domestic 
relationship. It also includes lack of maintenance by the defendant in accordance 
with his income or taking away the income of the aggrieved person without her 
consent.  
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186Under the definition of violence in the law, the expression 'Psychological abuse' was used whereas in its 
explanation the expression 'psychological violence' has been used.  
187At the time of writing this manual this law is enforced only in the Multan District but in near future is 
expected to be enforced in all districts of the province. 
188See Section 2(m) of the law. 
189The establishment of the Protection Centres is the function of the Punjab Women Protection Authority which  
is also responsible to issue directions and guidelines to the District Protection Committee and the District 
Women Protection Officer regarding protection system. See Section 6 of the Punjab Women Protection 
Authority Act 2017. 
190A District Women Protection Officer and Women Protection Officers are appointed as per Sections 11 and 14 
respectively of the 2016 law. 

i.
ii.
iii.

A Protection Committee at the district level;
A Protection Centre189 and; 
Shelter homes;

Note: This law provides civil remedies to the aggrieved female. However, she 
can also file criminal proceedings for any of the penal offences committed 
against her in addition to seeking remedies under this law. 

Psychological violence186: This includes psychological deterioration of aggrieved 
person, which may cause anorexia, suicide attempt or clinically proven depression, 
resulting from defendant’s oppressive behavior or limiting freedom of movement of 
the aggrieved person, and that condition is certified by a panel of psychologists 
appointed by District Women Protection Committee.

3.3.1  Protection System under the Punjab Protection of Women   
          against Violence Act, 2016187

This law provides for the establishment of a protection system188 to safeguard 
women against violence, especially domestic violence. The prescribed protection 
system consists of: 

Functioning of the Protection System at District Level 
 
The supervision and coordination of the protection system is primarily the 
responsibility of the District Women Protection Officer appointed under this law190. 
The District Women Protection Officer is also the Secretary of the District Women 
Protection Committee and works under the general supervision of the Committee.
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191Under the law, the District Coordination Officer (DCO) is mentioned as the head of the Committee but in 
Punjab this post is held by the Deputy Commissioner (DC). Currently, the only existing District Women 
Protection Committee is in Multan, headed by the DC as the law has been notified in Multan only at the time of 
writing of this Manual.  
192For reference, see Section 12 of PPWVA 2016. 

 

i.
ii.
iii.
iv.
v.
vi.

Executive District Officer (Health);               
Executive District Officer (Community Development);
A representative of the head of District Police;
District Officer Social Welfare; 
District Public Prosecutor;
District Women Protection Officer (Secretary).

•

•

•

•

•

•
•
•

•

to supervise the working of the Protection Centre, shelter home and toll free 
helpline and take necessary steps to improve the services;
ensure uninterrupted functioning of a toll free dial-in number of the Protection 
Centre and the provision of high quality response and services at the Protection 
Centre and, for the purpose, arrange training for the concerned employees;
develop liaison with other departments and agencies in the district enabling the 
Protection Centre and shelter home to best perform the task of protection of 
women;
try mediation and reconciliation between the parties for resolution of disputes 
under this Act;
ensure that the cases of violence registered in any of police station of the district 
are referred to the Protection Centre for medical examination, collection of 
forensics and investigation; 
approve annual plan of action for the Protection Centre and shelter home;
monitor and evaluate working of the Protection Centre and shelter home;
enlist women volunteers and women volunteer organizations in the district and 
assign roles under this Act to such volunteers and organizations;
ensure minimum standards, code of conduct and standard operating procedures 
are followed by the employees of the protection system.

Some of the key functions of the Women Protection Committees are: 

In addition to these seven officials, four non-official members are appointed by the 
Provincial government from amongst civil society and philanthropists who are 
residents of the district.
 
The Committee is required to hold at least one meeting every three months and has 
the authority to regulate its procedure.

Key Functions of the District Women Protection Committee192

District Women Protection Committee
  
The Deputy Commissioner191 is the head of the Committee and other members are:
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193It can be obtained in a case of domestic violence only. 

•
•
•

•

•

•

•

to prohibit any form of communication with the aggrieved woman;
to stay away from the aggrieved woman;
to refrain from entering the place of employment of the aggrieved woman or any 
place frequently visited by her;
to move out of the house in case of a grave violence;

to surrender any licensed weapon or place a prohibition on purchasing any 
weapon or obtaining a license for a weapon; 
to wear an ankle or wrist bracelet, GPS tracker in case a grave violence has been 
committed or is likely to be committed;
to refrain from committing violence against any dependent, relative or any 
person providing assistance to the complainant woman.

Directions that can be made in a Protection Order: Once the court is satisfied that 
violence has been committed against the complainant or is likely to be committed 
by the defendant, it can issue a Protection Order. Subject to the facts and 
circumstances of the case, the court can give any one or more of the following 
directions to the defendant:

Access to Remedies and Procedure for Registering a Complaint

An aggrieved female herself or a person authorized by her or the Women Protection 
Officer can submit a complaint to the Court and obtain any of the orders provided in 
this law including:
•
•
•

A Protection Order including an Interim Protection Order
A Residence Order193

A Monetary Order 

The court can also direct the defendant to refrain from any other act in addition to 
those listed above. 

Explanation: The law defines house as a place where the aggrieved person 
lives in a domestic relationship irrespective of right to ownership or 
possession of the aggrieved person, defendant or joint family. 
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194See Section 5, PPWVA, 2016.
195See Section 10, PPWVA, 2016.
196See Section 7(6), PPWVA, 2016.

Implementation of the Orders196

It is the responsibility of the Women Protection Officer to ensure the 
implementation of the orders and the Court can direct the police to assist her in 
enforcing Protection and Residence Orders. 

Right to Reside in the House194

In case of domestic violence, this law provides the aggrieved woman the right to 
reside in the house irrespective of any other provision present in any other law. The 
victim cannot be evicted from the house without her consent except in accordance 
with the law. 

The Court can issue a Residence Order with the following directions:
a.

b.
c.

d.

e.

f.

barring eviction of aggrieved woman from the house other than in accordance 
with law;
the aggrieved woman has the right to reside in the house;
the aggrieved woman may be relocated to the shelter home for protection and 
rehabilitation;
the defendant is to deliver the possession of any property or documents to the 
aggrieved woman to which she is entitled;
barring defendant or any of his/her relatives from entering the shelter home or 
place of employment or a place frequently visited by the aggrieved woman or;
the defendant is to arrange an alternative accommodation for the aggrieved 
woman or to pay rent for the alternative accommodation.

Duration of Orders195

1.
2.

3.

4.

The duration for the enforcement of Orders is specified by the Court. 
The Court can alter or discharge an Order based on the circumstances of the case 
and must record its reasons for doing so in writing.
Based on the application of an aggrieved woman, the Court can discharge an 
Order.
The aggrieved woman can make a fresh application for a new Order after the 
discharge of an Interim Protection and Residence Order.
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Monetary Order198  

At any stage of the trial199 the Court may pass an Interim Order directing the defendant 
to pay monetary relief to the aggrieved woman, which may include but is not limited to: 
a.

b.
c.
d.

e.

Such compensation to the aggrieved woman as a consequence of economic abuse 
to be determined by the court;
Loss of earning;
Medical expenses;
Loss caused to the property of the aggrieved woman, through destruction or 
removal from her control;
Reasonable maintenance for the aggrieved woman, her dependent children if any 
in addition to an order of maintenance under the family laws.

Access to the Protection System 

Any female in need of protection under this system can dial the helpline number 
(1737) to seek help from the District Protection Officer or the Protection officer. It is 
the function of the women protection officers to respond to the calls or queries of 
women on the internet or toll free dial in number of the Protection Centre201. She can 
also directly approach these officers or the Protection Centre, which are due to be 
set up in all districts of Punjab202. 

Punishment for the Violation of an Order 

Violation of any of the Orders issued by the Court under this law is punishable with 
imprisonment for a term which may extend up to one year or fine ranging from 
Rupees fifty thousand to two hundred thousand. A complaint for the violation of an 
order can only be filed by the District Protection Officer or the Protection Officer197 
before the court. 

197See Sections 20 and 21 of the law.
198Under Section 9 of the law.
199The complaint has to be decided within 90 days from date of its receipt and an appeal can be filed by either 
party before the Sessions Court, which is to be decided within 60 days (see Sections 4 and 10 of the law). 
200It is the Family Court - see Section 2(d) of the law.
201See Section 14(3)(b) of this law. 
202Currently there is a protection centre in Multan only called the VAWC (Violence Against Women Centre).

a.
b.
c.

the complainant female resides or carries on business;
the perpetrator resides or carries on business;
the complainant female and the perpetrator last resided together; 

Court’s Jurisdiction200

A complaint to obtain a Protection, Monetary or Residence Order can be submitted 
to a court within whose jurisdiction:
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203It became operational on 25 March 2017. 

204

The District Women Protection Officer or a Women Protection Officer has the 
authority to enter into any place or house at any time for the purpose of rescuing 
an aggrieved female with her consent. 
The rescuing officer is to give notice to the person in-charge of the place or house 
before entering and the latter is bound to provide free access and reasonable 
facilities to the official to meet the woman residing or kept in the place or the 
house. 
If access is not provided, the rescue officer is empowered to force her entry into 
the place or the house in collaboration with the police and district authorities and 
with the consent of the aggrieved person, remove her from the place of 
confinement or detention.
The District Protection Officer is empowered to file a petition of habeas corpus if 
there is any credible information of wrongful confinement of an aggrieved woman. 

Rescue of a Female for Protection and Relief 

The District Protection Officer is empowered to approve a rescue operation for the 
recovery of an aggrieved or distressed female. The District Protection Officer can 
either undertake the operation personally or direct a Women Protection Officer to 
execute it. 
•

•

•

•

•

•
•

•

•
•
•

A police station with female officials having jurisdiction over the entire 
district for all cases related to violence against women;
Public Prosecutors;
Medical facilities in the health centre including equipment and trained 
personnel to conduct medico legal examinations; 
A Mediation and Rehabilitation Unit staffed with psychologists and 
mediation officers; 
A District Protection Committee and District Protection Officer; 
A shelter facility or a Darul ul aman next to the Protection Centre;
A complaint resolution procedure to address the grievances of an aggrieved 
woman.

Implementation of the 2016 Act: The first protection system under the Punjab 
PPWVA 2016 is established in Multan203. A key feature of the protection system 
set up in Multan is the Violence Against Women Centre (VAWC). This Centre has 
multiple facilities in accordance with Section 13 of this law, including:
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204For reference, see Section 13(2)(j) of PPWVA, 2016.   
205Shahina Masood etc. versus Federal Ombudsman Secretariat for Protection of Women against Harassment at 
Workplace 2020 PLC (CS) 186. 
206Nadia Naz versus The President of Islamic Republic of Pakistan, President House, Islamabad and Others PLD 
2021 SC 784.

 
 

3.2.  Protection Against Harassment at
         Workplace Law 

A law on harassment at workplace was enacted by the parliament in March 2010 
titled Protection of Women against Harassment at Workplace Act 2010. This law 
provided protection and redress against harassment at workplace if it was sexual in 
nature. A Code of Conduct to followed at a workplace was also prescribed under the 
law.

Although the Preamble stated that the law was being enacted for protection of 
women from harassment at workplace, the definition of harassment given in the law 
was such that it applied only to incidents of sexual harassment. Whether the law 
applied to other forms of harassments at workplace or only sexual harassment 
remained an issue of debate and confusion in many cases. The Islamabad High Court 
in April 2019 in a case elaborated on the definition of harassment given in this law 
and held that it applied only to sexual harassment205. In July 2021 a three member 
full bench of the Supreme Court reviewed this law in detail and held206 that the Act 
does not live up to the expectations created by the title and preamble of the law. It 
was further declared that the 2010 Act is a “myopic piece of legislation” rather than 
addressing the issue of harassment in all its manifestations and in a holistic 
manner.

After the 18th amendment to the Constitution, the Provincial legislatures introduced 
some amendments in this law before adopting it provincially.

On arrival, an aggrieved female is attended by a female front desk officer who 
records her complaint using a registration form. An audio-visual recording is 
made of the applicant’s interaction at the front desk as the law requires all 
interactions taking place at a Protection Centre must be recorded204. From the 
front desk, the applicant is forwarded to the relevant unit as per the nature of 
the complaint. If it is not a police case, the applicant is usually referred to the 
VAWC psychologist.
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208See Protection against Harassment of Women at the Workplace (Amendment) Act, 2022.
209See amendment in Section 2(e) of the law. 
210See amendment in there definition of an employee. 
211For complete list who falls in category of an employer, see Section 2(g) of the law.
207See the Punjab Protection Against Harassment Of Women at the Workplace (Amendment) Act, 2012 
published in the official gazette on 05 January 2013. 

In Punjab the law was first introduced in 2013 with a few amendments207 and then 
was extensively changed in January 2022208. In the latest version of the law, it is no 
longer limited to women as in the new definition of 'complainant' the word 'any 
person' has been included209. Moreover, employers of domestic and home based 
workers and owners/managers of online businesses have also been brought under 
the purview of the law210. 

a.

b.

To whom does this law apply? This law provides to all public sector and private 
registered organisations (see the meaning of organisation given below). It 
provides a mechanism for redress to the employees and employers of an 
organization against harassment if it happens at a workplace.

Definitions of employee, employer, organization and workplace under this law  
Employee - It covers a regular, contractual, piece-rate, gig, temporary, part-time, 
freelance employee whether employed through express or implied contract on 
daily, weekly, monthly or hourly basis, and shall include a student, a performer,  an 
artist, a sportsperson, an intern, trainee, a domestic  worker, a home-based 
worker or an apprentice whether working for remuneration or not, or whether 
working on a voluntary  basis or otherwise. 

Employer - in relation to an organization, means any person or body of persons 
whether incorporated or not, who or which employs workers in an organization 
under a contract of employment or in any other manner211. 

3.2.1. Salient Features of the Act

The explanation of the law below is in accordance with the 2022 amendments.

The 2022 amendments have expanded the definition of employer and included 
the following: 

person discharging any contractual obligations with respect to his employees  
and expressly or impliedly procures  the  services or labour  of  persons 
whether as freelancers or part-time  employees; 
a person who owns or manages an online or customer to customer or  
business  to customer or any other  virtual or remote business; and
in relation to a dwelling place or house, a person or a household who employs 
or benefits from the employment of home-based workers, irrespective of the 
number, time period or type of such worker employed, or the nature of the 
employment or activities performed by the home-based worker.

•

•

•
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Organization - means  a  Federal  or  Provincial  Government  Ministry, Division or 
Department, a corporation or any autonomous or semi-autonomous body, 
educational institutes, medical facilities established or controlled by the Federal   
or Provincial Government or District Government or registered civil society 
associations or privately managed commercial or an industrial establishment or 
institution, a company as defined in the Companies Act, 2017 and includes any other 
registered private sector organization or institution or online business.

Workplace - means  the  place  of  work  or  any  place  where services are rendered 
or performed by professionals, including educational institutions, gigs, concerts, 
studios, performance facilities, courts, highways, sporting facilities and 
gymnasiums, and shall include any building, factory, open area or a larger 
geographical  area, where the activities of the organization or of employer are 
carried out and includes any situation that is linked to work or activity outside the 
office. 

Harassment is defined as:
i.

ii.

any  unwelcome sexual  advance, request for sexual favours, stalking or cyber 
stalking or other verbal, visual or written communication or physical conduct of a 
sexual nature or sexually demeaning attitudes, including any gestures or 
expression conveying derogatory connotation causing interference with work 
performance or  creating  an  intimidating,  hostile or offensive work environment, 
or  the attempt to  punish  the complainant for refusal to comply to such a request 
or is made a condition for employment; or
discrimination  on basis of gender, which may or may not  be  sexual  in  nature, but  
which  may  embody  a discriminatory  and prejudicial   mind-set   or  notion, 
resulting in discriminatory behavior on basis of gender against the complainant;"

c. Implementation Mechanism 
The implementation of this law is primarily the responsibility of the employer. The 
responsibilities in this regard include but are not limited to:
i.

ii.

iii.
iv.

incorporating the Code of Conduct formulated under this law in the management 
policy of the organization;
mandatorily displaying copies of the Code in English as well as in language 
understood by the majority of employees at noticeable place in the organization;
forming an Inquiry Committee; and
designating a Competent Authority for the tasks mentioned in this law.

Competent Authority is appointed by the employer to ensure compliance with 
the law within the organisation. 
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212Section 11(3) of the law.  

i.
ii.

The Inquiry Committee formed within the organization of the complainant; 
The Ombudsperson appointed under this law.

Note: In case a complaint is made against one of the members of the Inquiry 
Committee that member should be replaced by another for that particular 
case. Such member may be from within or outside the organization.

i.
ii.
iii.

At least one member has to be a woman, 
One member from senior management and 
One member is a senior representative of the employees or a senior employee 
where there is no CBA (Collective Bargaining Agent)

A Chairperson shall be designated from the members of the Committee.

Co-option of members from outside of organization: One or more members can be 
co-opted from outside the organization if the organization is unable to designate 
three members as per the required composition of the Committee.

1.   Procedure to file a complaint before the Inquiry Committee:
i.

ii.
iii.

A complaint has to be filed in writing and the inquiry committee is required to 
inform the employer of the organization in confidentiality. 
The accused has to be communicated of the charges of complaint.
Written defense must be submitted by the accused within 7 days from the date of 
communication of charge, failure to do so without a reasonable cause can result in 
ex parte proceedings.

On failure of an employer to comply with the provisions of this law, any employee of 
an organization may file a petition before the Ombudsperson and on having been 
found guilty, the employer shall be liable to a fine which may extend to one hundred 
thousand rupees but shall not be less than twenty-five thousand rupees212.

d. Composition of an Inquiry Committee
It consists of three members of whom:

There are two forums to initiate a complaint and the complainant has an option to 
file the complaint before:

3.2.2. Complaint Procedures under the Act
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213As per Section 5 of this law. 
214See Rule 9 of the 2013 Rules framed under the Act.  
215See Section 4(3)(b)(c).
216See Section 4(3)(d) and (e) of the Act. 

The Committee has the power to213:

Proceedings before the Inquiry Committee:

a.

b.
c.
d.
e.
f.

examine  such  oral  or  documentary evidence in support of the charge or in 
defense of the accused as it may consider necessary;
summon and enforce attendance of any person and examine him on oath;
require the discovery and production of any documentary audio or video evidence; 
receive evidence on affidavits; 
record evidence; and
get the complainant or the accused medically examined by an authorized doctor, if 
necessary. 

All evidence gathered in inquiry process, including the statements, is confidential,
Each party is entitled to cross-examine the witnesses against him/her.
The Inquiry Committee has to give findings in writing by recording reasons within 
thirty days of the initiation of inquiry.
The Inquiry Committee’s findings and recommendations are given to the 
Competent Authority. If the accused is found guilty, the committee shall 
recommend to the Competent Authority for imposing one or more of the penalties 
provided in the law.
The Competent Authority within seven days of receipt of recommendations can 
either impose penalty or refer the case back to the Inquiry Committee to further 
investigate specific aspects of the case214. 

•
•
•

•

•

i.

ii.

An officer in an organization, if considered necessary, may be nominated to 
provide advice and assistance to each party;
Both parties, the complainant and the accused, shall have the right to  be  
represented  or  accompanied  by  a  CBA representative, a friend or a colleague;

Assistance to either party215: 

The Committee is empowered to regulate its own procedure for conducting inquiry, 
fix place and time of sitting subject to the provisions of this law and corresponding 
rules. The committee is required to apply child sensitive procedures where 
applicable. 

Protection to the complainant216: 
i.
ii.

The law prohibits any adverse action against the complainant or the witnesses.
The Inquiry Committee shall ensure that the employer or accused shall in no case 
create any hostile environment for the complainants to pressurize them from 
freely pursuing their complaint.
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217See point (x) of the Code of Conduct prescribed under Protection against Harassment of Women at the 
Workplace Act 2010.
218Added in point XI of the Code of Conduct under the 2022 amendments.
219Session Section 5(3) of the Act.
220If the organization is trans-provincial or under the control of the Federal Government, the appeal shall be 
made before the Federal Ombudsperson. 
221See Section 8 of the Act for complaint procedure before the Ombudsperson. 

iii.

iv.

During investigation of the case, the accused can be sent on leave, suspended or 
his office can be changed within the same organization217. 
Any retaliation from either party is strictly prohibited by the Code of Conduct. 
Filing counterblast suits for defamation etc. are considered a form of retaliation. 
The Ombudsperson or the Inquiry Committee, where the case may be, are 
required to take notice of such actions218.

False complaint
The Inquiry Committee may recommend to the Ombudsman for appropriate action 
against the complainant if allegations leveled against the accused are found to be 
false and made with mala fide intentions219.

Appeal against the decision of the Competent Authority
Any party, complainant or the accused, aggrieved by decision of the Competent 
Authority can appeal to the Ombudsperson within thirty days of written 
communication of the decision220. 
The appeal has to be decided within 30 days and decision must be communicated to 
both the parties and the employer.

i.

ii.

iii.

iv.

Within 3 days of receiving a complaint, a written show cause notice is issued to the 
accused. 
The accused after the receipt of written notice, shall submit a written defense to 
the Ombudsperson within five days and failure to do so without reasonable cause
may result in ex parte proceedings.
The Ombudsperson will conduct an inquiry during which the Ombudsperson may 
require any officer or member of an organization concerned to furnish  
information or produce a document which is relevant and helpful in the 
investigation. 
The Ombudsman will record her decision and inform both parties and the 
management of the concerned organization to implement the orders.

2.  Procedure of Complaint if filed before the Ombudsperson221

If a complaint is submitted to the Ombudsperson, the procedure described below is 
followed:
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222See Section 9 of the Act. 
223See Rule 10(8).
224See Section 4(7) and 4(8) of the Act.
225Section 375 PPC amended. 
 

v. Representation to the Governor or President222: The aggrieved person also has the 
option to make a representation to the Governor within thirty days of the 
Ombudsperson's decision. The decision of the Governor or President will be 
final223.

3. Informal Complaint
The Code of Conduct allows reporting an incident of harassment in an informal 
manner. Such a report can be made orally or in writing to the supervisor or a member 
of the Inquiry Committee. If such a complaint is made, the supervisor or the Inquiry 
Committee member may address the issue at her/his own discretion in the spirit of 
the Code. If the case is taken up for investigation in an informal manner, the 
investigation has to be conducted in a confidential manner.

Other measures for complainant by the organisation224 
If the complainant is in trauma the organization should arrange for psycho-social 
counseling or medical treatment and for additional medical leave. The organization 
may also offer compensation to the complainant in case of loss of salary or other 
damages.

3.3.  Laws on Sexual Violence  

The two laws dealing with rape and other forms of sexual violence are: 
1.   Criminal Laws (Amendment) Act, 2021
2.   Anti-Rape (Investigation and Trial) Act, 2021

3.3.1. The Criminal Laws (Amendment) Act, 2021

Defining Rape - The Criminal Laws (Amendment) Act, 2021 amended the 
definition of rape225 which is now defined as:
A person (A) is said to commit “rape” if A:
a.

b.

penetrates his penis, to any extent, into the vagina, mouth, urethra or anus 
of another person (B) or makes B to do so with A or any other person; or
inserts, to any extent, any object or a part of the body, not being the penis, 
into the vagina, the urethra or anus of B or makes B to do so with A or any 
other person; or



122

c.

d.

manipulates any part of the body of B so as to cause penetration into the 
vagina, urethra, anus or any part of body of B or makes B to do so with A or 
any other person; or
applies his mouth to the vagina, anus, urethra or penis of B or makes B to do 
so with A or any other person, under the circumstances falling under any of 
the following seven descriptions: 
firstly, against B’s will;
secondly, without B’s consent;
thirdly, with B’s consent that has been obtained by putting B or any person in 
whom B is interested, in fear of death or hurt;
fourthly, with B’s consent, when A knows that A is not B’s husband and that 
B’s consent is given because B believes that A is another man to whom B is or 
believes herself to be lawfully married;
fifthly, with B’s consent when, at the time of giving such consent, by reason 
of unsoundness of mind or intoxication or the administration by A personally 
or through another of any stupefying or unwholesome substance, B is unable 
to understand the nature and consequences of that to which B gives consent;
sixthly, with or without B’s consent, when B is under sixteen years of age;
seventhly, when B is unable to communicate consent.

Explanation 1 - For the purposes of this definition, “vagina” shall also include labia 
majora.
Explanation 2 -  “consent” means an unequivocal voluntary agreement when B by 
words, gestures or any form of verbal or non-verbal communication, communicates 
willingness to participate in the specific sexual act:
Provided that if B who does not physically resist to the act of penetration, it shall 
not by the reason only of that fact, be regarded as consenting to the sexual activity.
Explanation 3 - “person” means a male, female or transgender; “rape” includes “gang 
rape”.

Exception - A bonafide medical procedure or intervention shall not constitute rape.
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Key aspects of the amended definition of Rape:
In the revised definition, rape has been made gender neutral and is no longer 
confined only to a sexual act by a man against a woman,
Consent has been clearly defined in the law. The consent has to be unambiguous 
and with the understanding of the consequences of the act for which consent is 
being given. 
Law also spells out situations in which consent of the victim will not be considered 
a valid consent, which include unsoundness of mind, intoxication or any effect 
because of administration of any substance by the perpetrator.   
Physical non-resistance alone by a victim to the act of penetration shall not be 
regarded as consent to the sexual activity.

•

•

•

•

For better understanding, the Urdu definition of rape is also being stated here:
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3.3.2. Anti-Rape (Investigation and Trial) Act, 2021

This law has introduced special mechanisms for investigation and trial of cases of 
rape and other sexual offences.

+ Investigation by Special Sexual Offences Investigation Units: In every district 
Special Sexual Offences Investigation Units (SSOIUs) shall be established. These 
units will have officers who have received training in investigation of sexual 
offences and preferably one member of the unit will be a female police officer. 

The cases involving the following offences of PPC shall be investigated by SSOIUs:
i.
ii.
iii.
iv.
v.

i.
ii.

iii.

iv.
v.

vi.

vii.
viii.
ix.
x.
xi.
xii.

The cases involving the following offences shall be investigated by SSOIUs under 
the supervision of a police officer not below the rank of a grade 17 officer (a DSP 
or an A SP):

226Cases involving offences 498 B and C shall only be tried in the Special Court established under this law if 
these are connected with a cognizable sexual offence.
227https://pakobserver.net/ig-punjab-for-district-police-units-for-sexual-offenses-investigation/ee. 

exposure of a child to seduction by anyone (Section 292-A) 
child pornography (Section 292-C) 
assault or criminal force to a woman to outrage her modesty (Section 354),
forced marriage of a woman (Section 498-B),
marriage of a woman with the Holy Quran (Section 498-C)226

   

Hurt caused by corrosive substance (Section 336-B),
Assault or criminal force to a woman and stripping her of her clothes (Section 
354-A), 
Kidnapping, abducting or inducing a woman to compel her for marriage 
against her will (Section 365-B) 
Procuration of a minor girl [under the age of 18 years] (Section 366-A)     
Importation of girl from foreign country [under the age of 21 years] (Section 
366-B) 
Kidnapping, or abducting in order to subject person to unnatural lust (Section 
367-A) 
Selling a woman for the purpose of prostitution (Section 371-A) 
Buying a woman for prostitution (Section 371-B) 
Rape (Section 376)
Gang rape (Section 375-A) 
Sexual abuse (Section 377-B) 
Unnatural offences (Section 377)

Establishment of SSOIUs: In the province of Punjab, the IGP issued a memo on 30 
December 2021 directing formation of SSOIUs in all districts of the province227. 
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228See explanation of Section 2(k) of the Anti-Rape (Investigation and Trial) Act, 2021.
229See Section 2(b) of the Anti-Rape (Investigation and Trial) Act, 2021.
230Generally this statement is recorded before the Magistrate.
231This law has restricted recording of 164 CrPC statement of the victim to only once. This has been done so 
that the victim in any subsequent 164 CrPC statement may not change her/his version from the earlier 
recorded statement. 

Note: The offences of forced marriage, marriage with the Holy Quran, 
offences under Sections 21 and 22 of the Prevention of Electronic Crimes 
Act, 2016, offences given under PPC’s chapters V (offences of abetment in 
commission of a crime), V-A (offence of criminal conspiracy) and XVI 
(offences affecting human body, hurt, murder) shall be tried in the special 
courts established under this law, if these are committed along with an 
offence of sexual nature mentioned in the list for investigation by SSOIUs.     

+ Trial of Cases in Special Courts: The cases of offences mentioned above will be 
tried in the special courts. The already designated gender based violence (GBV) 
courts, juvenile courts or child protection courts are also special courts for trial 
of such cases. 

Explanation: The Special Courts established under the Anti-Rape (Investigation 
and Trial) Act 2021 will only hear cases in which the victim is a woman or a child228. 
A child has been defined as a male or a female person below the age of 18 years229. 
This means that cases of transgender persons, even below the age of 18 years, 
and adult males who may be victims of any of the given offences cannot be tried 
in the Special Courts. Their cases will be tried in the already existing courts under 
the procedure and rules of evidence existing prior to enactment of the 2021 Anti 
Rape law. 

+ Victim statement before the court under Section 164 CrPC: The victim’s statement 
under Section 164 of the CrPC shall be recorded before the court230 as soon as 
possible. This statement will be video recorded and obtained only once231. 

The law also disallows the accused to directly cross examine a victim during 
recording of a statement under Section 164 of the CrPC. The accused’s counsel 
can cross examine the victim or the accused can submit his/her questions to the 
presiding officer of the court.
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232Section 26 of the anti rape law, punishment is as given in Section 376-A of the PPC.
233Section 13 of the anti rape law 2022 declares such evidence inadmissible with a proviso that the right to fair 
trial of an accused shall not be prejudiced.
234Article 151(4), Qanun-e-Shahadat Order 1984 omitted by the 2016 amendments. 

 

+ Measures during Trial in Special Court: The trials under this law will be held in 
camera, which means they will not take place in an open court and persons not 
related to the trial will not have access to the proceedings. However, the Court, 
on its own accord or on the application of either party to the case, can allow any 
person to remain during trial or have access to proceedings.

The publication or broadcast of proceedings held in camera is not permitted 
except with the permission of the court. For protection of victim and witnesses, 
the court may adopt appropriate measures, such as holding trial through video 
link or using screens or take any other measures as it deems fit according to the 
situation.

Non-Disclosure of Identity of Victim: Other than restriction on reporting or 
broadcast of the court proceedings, disclosing the identity of a victim or victim’s 
family is a punishable offence232. Identity of the victim can only be revealed with 
victim’s written permission and in case of child with the victim’s guardian or 
family’s permission. 

Safeguards against Questioning the Character of a Victim: The law forbids any 
evidence to show that the victim is generally of immoral character. Such evidence 
shall be inadmissible in court233. A similar provision in the QSO 1984, which 
permitted an accused of rape to argue and show that the female victim was 
generally of immoral character, was also removed from the law in 2016234. 
Additionally, Article 146 of the QSO empowers the court to forbid any questions 
which it finds to be “indecent” or “scandalous”.

Section 12(3) of the Punjab Witness Protection Act, 2018 also provides that “the 
court shall forbid a question to the victim of a sexual offence relating to any 
sexual behavior of the victim on any previous occasion with the accused or any 
other person, unless such a question, in the opinion of the court, is a relevant fact 
in the case”.
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Case Example: The Supreme Court held that a victim’s sexual history 
cannot be brought under discussion during the trial of a rape case. 
While deciding an appeal against a conviction in a rape case the Supreme 
Court held:
•

•

•

•

•

Dragging the sexual history of a rape survivor into the case by making 
remarks about her body including observations like “the vagina admits 
two fingers easily” or “old ruptured hymen” is an affront to the 
reputation and honour of the rape survivor and violates Article 4(2)(a) of 
the Constitution, which mandates that no action detrimental to the body 
and reputation of person shall be taken except in accordance with law.
Similarly Article 14 of the Constitution mandates that the dignity of a 
person shall be inviolable, therefore, reporting the sexual history of a 
rape survivor amounts to discrediting her independence, identity, 
autonomy and free choice thereby degrading her human worth and 
offending her right to dignity guaranteed under Article 14 of the 
Constitution which is an absolute right and not subject to law.
A woman, whatever her sexual character or reputation may be, is 
entitled to equal protection of law. No one has the license to invade her 
person or violate her privacy on the ground of her alleged immoral 
character. 
In a criminal trial relating to rape, it is the accused who is under trial and 
not the victim. The courts should also discontinue the use of painfully 
intrusive and inappropriate expressions, like “habituated to sex”, 
“woman of easy virtue”, “woman of loose moral character”, and 
“non-virgin”, for the alleged rape victims even if they find that the charge 
of rape is not proved against the accused. Such expressions are 
unconstitutional and illegal.
The Court referred to Section 12(3) of the Punjab Witness Protection Act, 
2018 which forbids questions relating to any sexual behavior of the 
victim and held that evidence relating to sexual history should not be 
admitted in order to draw inferences supporting the ‘twin myths’, 
namely, that by reason of that sexual history, it is more likely that the 
complainant may have consented or become less worthy of belief.
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235The special committee formed under this law will enlist Independent Support Advisers at district or tehsil 
levels. 
236For the cases of rape, gang rape, sexual abuse, unnatural offences etc.
237or any other offence mentioned  in Schedule II of the Anti Rape law. 
238The Federal Ministry of Law and Justice is to issue guidelines for the Anti-Rape Crisis Cells to efficaciously 
carry out their powers, duties and functions.  

medical superintendent of the public hospital designated,
preferably one independent support adviser, and
a police officer. 

•
•
•

Note: At least one member of the Anti-Rape Crisis Cell shall preferably be a 
woman.      

Power, duties and functions of the Anti-Rape Crisis Cell
On receiving information of an offence of rape or sexual abuse237 from any 
source, on its own accord, or upon application by any person, orally or in writing, 
the Anti-Rape Crisis Cell shall without any delay:

conduct of a medico-legal examination;
secure, collect and gather such evidence as may be expedient;
conduct a forensic analysis or examination;
register an First Information Report (FIR) by the police; and
perform any other action as may be necessary238.

a.
b.
c.
d.
e.

The SHO of a police station is required to immediately transmit information to 
the Anti Rape Crisis Cell of an offence of rape or any other offence mentioned in 
schedule II of this law.

+

+ Independent Support Advisors: The Anti-Rape Crisis Cell (described below) can 
call an independent support advisor235 to accompany a victim to court 
proceedings. The role of such an advisor is to reduce the risk of duress, 
victimization of any nature, or any adversity afflicted or likely to be afflicted 
upon the victim.

An independent support adviser may be a psychologist, doctor, lawyer, paralegal,  
lady-health worker, social worker, or a person who is a member or nominee of a 
civil society or a non-governmental organization enlisted under Section 11 of the 
law.

Anti-Rape Crisis Cells: Such cells are to be established in public hospitals with  
adequate medical facilities236. Such a cell will be headed by a commissioner or 
deputy commissioner of the area and include:

Support mechanisms for victim to be established under this law include: 
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239Section 21 of the Anti-Rape law of 2021.
240Powers under Section 149 and 151 of the CrPC.
241There are provincial laws for witness protection e.g Punjab Witness Protection Act, 2018. 
242The system has to be established as per rules notified by Federal Ministry of Law and Justice. 

special security arrangements for witnesses and victims;
concealment of identity;
distance recording of testimonies through video-conferencing, audio-video 
links and by the use of modern devices;
relocation of victims and witnesses;
provision of reasonable financial assistance;
compensation to legal heirs of protected victims and witnesses;
safe-houses, Darul-Amans etc.;
such other measures as may be necessary and ancillary.

i.
ii.
iii.

iv.
v.
vi.
vii.
viii.

Preventive action by the police: This law empowers a police officer to take action 
on receiving information about commission or threat of commission of any of the 
offences mentioned in the schedule of this law even if the offence is committed 
in an area which is not in his jurisdiction239. The police officer must take 
necessary action, which is not limited to his powers to prevent a cognizable 
offence and to arrest a person to prevent, such an offence240.    

Legal assistance to the victims:  The Authority established under the Legal Aid 
and Justice Authority Act, 2020 shall provide legal aid and assistance to the 
victims. 

Victim and witness protection system: In addition to the protection under the 
existing laws241, a victim and witness protection system may be established242. 
This system will provide:   

+

+

+
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243The penal provision is marked by the police and if required the public prosecutor can make necessary 
correction/s. The medical officer only describes the nature of injury, he/she cannot mark the penal provisions. 
See Khalil Ahmed Soomoro and Others versus The State PLD 2017 SC 730.
244Section 164-A added in the CrPC by the 2016 amendments.
245The word victim is being written instead of survivor as victim is the term used in the law. 
  

 

3.4.2.  Medical Examination of Victims in Sexual Offences244 

The provision relating to the medical examination of victims245 and its modalities in 
sexual offences has been added to the Criminal Procedure Code. The medical 
examination of victims can only be undertaken with the consent of an adult victim 
and in case of a minor victim, the consent of a parent or guardian is required. A 
female victim is to be examined by a female medical practitioner and, where 
possible, escorted to the medical examination by a female police officer. The 
medical evidence of the victim is the most crucial evidence in a case of sexual 
offence. 

3.4.  Medico Legal Examination  

3.4.1. What is a Medico Legal Examination? 

A medico legal examination is a medical examination of the victim conducted to 
determine the nature and extent of personal injury. In cases of physical hurt or 
sexual violence, a medical examination of the survivor/victim is required for the 
prosecution of the accused. During a medico legal assessment, the survivor is 
provided with immediate and necessary treatment and an examination is conducted 
to determine the nature of injury inflicted based on which the perpetrator is 
charged with the relevant offence/s in the PPC243 . This examination report serves as 
an important piece of evidence in the case. 

In case of a sexual offence, a medico legal examination is conducted to find and 
record evidence of the alleged offence on the body, clothes etc. of the victim. The 
relevant samples collected are taken for further forensic tests.

The medico legal examination can only be carried out by a registered medical 
practitioner authorized by the government at a medical facility designated by the 
government. For the medico legal examination of victims in cases registered at a 
police station, the government approved medical facility is notified.
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246See rule 25.39 of the Police rules 1934. 
247Every police station has a designated government health facility for medico legal examinations of victims. 

3.4.3. Medico Legal Certificate (MLC) 

The medico legal officer issues report of the examination in the form of certificate 
called the medico legal certificate (MLC). The law has specified the particulars of the 
medical report, which are: 

name and address of the victim and of the person by whom she was escorted.
age of the victim. 
description of the material taken from the victim for DNA profiling.
marks of injury on the victim and if any on the body of the accused.
general mental condition of the victim, and
other material particulars in reasonable detail,
the precise reasons for arriving at each conclusion. 

•
•
•
•
•
•
•

After reporting of a sexual offence to the police, the victim is to be taken for medico 
legal examination by the police and where possible is to be escorted by a female 
police officer to the place of examination. The police officer prepares docket for 
medico legal examination246. This is a document which, in very simple words, can be 
described as an information and request to the medico legal officer for the nature of 
examination of the victim required. It mentions nature of injuries on the body of the 
victim as described by the victim. The victim is escorted by a police official, along 
with the police docket, to the designated health facility for medico legal 
examination247.  

Note: The guidelines for medico legal examination of female victims of sexual 
assault issued on 10 November 2020 by Specialized Healthcare and Medical 
Education Department of Government of Punjab instruct that medico legal 
examination of a female victim of sexual assault should only be undertaken on 
a judicial order as per the Protection of Women against Violence (Criminal Law 
Amendment) Act 2006 (PWVA). However, there is no provision in the PWVA 2006 
which makes any mention of a medico legal examination. The Police Rule 25.22 
of Police Rules of 1934, however, does bar medical examination of a woman 
without her consent and a written order from a Magistrate. The statutory 
provision (Section 164-A CrPC) related to medico legal examination in rape and 
some other sexual offences was added in the CrPC in 2016. It does not state any 
requirement of a judicial order for such an examination of a female victim of a 
sexual offence. The only condition in this provision is the consent of the victim.           
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248Section 164-B added in the CrPC through the 2016 amendments. 
249The Punjab Health Department guidelines state if medical examination of a woman is conducted within 96 
hours of the assault all evidence including swabs must be collected. The same guidelines do mention that 
likelihood of finding evidence after 72 hours of occurrence is greatly reduced. Evidence on outside of the body, 
on materials such as clothes can be collected even after 96 hours.  
250Section 53-A added in the CrPC through the 2016 amendments.

  

DNA Test248

In cases of rape, unnatural offences and sexual abuse, the DNA test of a victim is 
to be carried out with his/her consent or with the consent of his/her natural 
guardian,
The test is to be carried out within the optimal time period249 and
The confidentiality of such examinations shall be preserved at all times.  

•

•
•

Note: The law strictly prohibits two-finger virginity test      

3.4.4.  Medical Examination of an Arrested Accused250  

The medical examination of an accused, arrested for the offences of rape, unnatural
offence or sexual abuse, is carried out by a medical practitioner of a government run 
hospital, who is permitted to use reasonable force for this purpose. The report of 
such a medical examination includes:

3.5.  Medico Legal System in the Province 
        of Punjab  

In the province of Punjab a three tiered medico legal system is established as 
detailed below:    
a. First Tier. The initial medico legal examination is carried out by Medical 

Officers/Women Medical Officers at the Rural Health Centers, Tehsil 
Headquarters Hospitals, District Headquarters Hospitals and at Teaching 
Hospitals.

name and address of the accused or the person who brought him,
age of the accused, 
marks of injury, if any on the body of the accused,
description of the material taken from the person of the accused for DNA 
profiling,
other material particulars in reasonable detail,
the precise reasons for arriving at each conclusion. 

•
•
•
•

•
•
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Third Tier. The Provincial Standing Medical Board is the final Appellate Authority 
against the decisions of District Standing Medical Boards. This Board comprises 
of:

The Surgeon Medico Legal, Punjab who is the Chairman of the Board.
Associate/Assistant Professor Forensic Medicine of the Regional Medical 
College.
The Medical Superintendent of one of the attached Teaching Hospitals. 
Any other member co-opted by the Board, when required.

•
•

•
•

Medical Superintendent, DHQ Hospital (Chairman)
District Officer Health (Member)
Surgeon (Member)

b.

c.

Second Tier. The District Standing Medical Boards, act as the First Appellate 
Authority. The Board comprises of:
i.
ii.
iii.
If the decision of the first medico legal examiner is challenged, the Boards 
conduct a re-examination. They also conduct examinations of alleged cases of 
police torture. For District Lahore the District Standing Medical Board is situated 
at the Government Mian Muhammad Munshi, DHQ, Hospital-I.
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DEALING WITH GBV SURVIVORS/VICTIMS

  1. Understanding Gender Sensitization

1.2.  Key Gender Concepts  

Gender 

Gender can be broadly understood as “the roles, behaviors, activities, and 
attributes that a society at a given time considers appropriate for men and women”. 
However, this is a simplistic understanding as gender identities are now becoming 
increasingly fluid and the concept of gender as only binary i.e. male and female is 
gradually diminishing. Therefore, a more nuanced understanding of gender 
sensitization requires to first becoming familiar with different gender identities and 
how it impacts behavior.

251https://bic.moe.go.th/images/stories/Video/Gender_2012/A_training_manual.pdf.
 

SECTION D

1.1.  What is Gender Sensitization? 

“It [gender sensitization] is about changing behavior and instilling empathy into the 
views that we hold about our own and the other genders." It helps people in 
"examining their personal attitudes and beliefs and questioning the 'realities' they 
thought they knew251. 

Gender-sensitivity takes into consideration the diversity of various groups of women 
and men, their specific activities and challenges.

To develop gender sensitization, it is important to have an understanding of the 
following terms:
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252Definition given in Section 2(f) of the Transgender Persons (Protection of Rights) Act, 2018.
253See Section 3 of the Transgender Persons (Protection of Rights) Act, 2018. 
254Definition given in Section 2(e) of the Transgender Persons (Protection of Rights) Act, 2018.
255Terms gender equality, gender mainstreaming have been adapted from UN Women Training Centre’s Gender 
Equality Glossary https://aceproject.org/ace-en/topics/ge/ge1/ge11. 

Gender Balance 

It refers to the participation of an approximately equal number of women and men 
in any sphere of life.   

Gender Mainstreaming or Gender Integration  

This is a process of achieving gender equality by assessing the consequences for 
women, men and persons with any other gender of any planned action, including 
legislation, policy or programs, in all areas and at all levels and bring the 
experience, knowledge, and interests of all genders at the center of any 
development agenda255.   

Gender Identity 

Gender identity means a person’s innermost and individual sense of self as a male, 
female or a blend of both or neither that may or may not correspond to the sex 
assigned to them at birth252. 

A person’s gender identity can differ from the one assigned to them by society or 
the identity prescribed to them at birth, which is determined by their sex. Gender 
realities are diverse, fluid and constantly evolving. For transgender persons, the law 
in Pakistan grants an adult transgender person the right to be recognized as 
whichever identity they most relate to and be registered accordingly in all official 
documents253. 

Gender Expression 

It refers to a person’s presentation of his or her gender identity and the one 
perceived by others254.  

Gender Equality 

Equality in term of gender does not envisage that all individuals belonging to 
different gender identities are identical but denotes equal opportunities, rights and 
responsibilities irrespective of whether they are born or they identify themselves 
with a particular identity.
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Important Steps for Gender Sensitization  

  2. Key Competencies of a Paralegal

To effectively assume the role of a community paralegal, an individual must undergo 
necessary training and also continuously work on improving skills and competencies in 
the following key areas to be able to serve communities responsibly and with sensitivity.

There are many steps that can be taken towards developing gender sensitization 
and amongst them the two most critical steps are:

Ethics: Identify and assess ethical issues and risks that arise while working on 
GBV response and use knowledge and resources to resolve or mitigate them. 
Communication and Interpersonal Skills: Convey knowledge and ideas clearly 
and precisely and demonstrate adaptability, flexibility, and sensitivity in working 
with diverse types of people. 
Professionalism: Demonstrate organizational skills to perform and prioritize 
issues and use time efficiently (e.g., adhere to procedural deadlines and use 
resources and time efficiently).

•

•

•

Rights-based and Gender Sensitive Approach: Apply a rights-based and gender 
sensitive approach while identifying and resolving problems and disputes.

•

 
Act as an agent of change in the community and be involved in advocacy for 
human rights in general and women and girl rights in particular; 
Connect help seekers/victims with a legal aid organizations and act as liaison 
between the lawyer and the help seeker, where necessary;
Facilitate access of a help seeker/victim to the local Union Council, police 
station, shelter or legal facility; and 
Stay updated on new resources, services and information on GBV response.

•
o

o

o

o

Networking and Advocacy Skills  

 
Understand and analyze basic legal and social issues of the people in the 
community and pursue a rights-based resolution; and
While doing this, remain objective and not impose his decisions on the affectees. 

•
o

o

Conflict Resolution  

 
At all times, be aware of the distinction in the roles and functions of a lawyer 
and a paralegal in rendering help and never assume the role of the former;
Identify, evaluate, and use appropriate resources to effectively investigate, 
research, and present legal issues and;
Stay informed of latest developments in relevant laws and policies; 

•
o

o

o

Legal Knowledge 

Sensitivity towards the diversity of gender identities as described above,
Gender sensitive communication: The most important aspects of gender sensitive 
communication are that a) it should be inclusive and not limited to any gender 
identity an b) it must be impartial i.e. free from bias, prejudice or discrimination.

•
•
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Annexures 

Annexure 1 – Copy of a Blank Nikahnama
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Annexure 2 

Registration of Nikahnama and Copy of Marriage Registration Certificate Issued by 
NADRA
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Annexure 3 

Sample First Information Report
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